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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

TAKE-TWO INTERACTIVE SOFTWARE, INC,,

Plaintiff,

- against -

JOHNATHAN WY CKOFF and JOHN DOES 1-10,

Defendants.

Case No. 19-cv-11818

ECF Case

COMPLAINT

Plaintiff Take-Two Interactive Software, Inc. (“Take-Twao”), by and through its attorneys,

Kirkland & Ellis LLP, for its Complaint, hereby alleges against Defendants Johnathan Wyckoff

(“Wyckoff”) and John Does 1-10 (“Doe Defendants’) (Wyckoff and Doe Defendants

collectively referred to herein as “ Defendants’) as follows:
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NATURE OF THE ACTION

1 Take-Two brings this action to maintain control over its world-famous video
games in the face of Wyckoff’s publicly stated intent to distribute unauthorized software files
that would dramatically change the content of Take-Two’s video games. Those unauthorized
changes include but are not limited to importing the entire game map of 2010’'s Red Dead
Redemption into the 2018 game Red Dead Redemption |1, enhancing graphics and visualsin
Take-Two's Red Dead Redemption game, and alowing playersto play an enhanced version of
the game on personal computer (“PCs”), aplatform for which Take-Two itself has not yet
released the Read Dead Redemption game.

2. Plaintiff is aleading worldwide publisher, devel oper, and distributor of interactive
entertainment software, including the Grand Theft Auto and Red Dead video game series. The
Western-themed action-adventure Red Dead series includes the installments Red Dead
Redemption (“RDRI”) and Red Dead Redemption Il (“RDRII”) (RDRI and RDRII collectively
referred to herein as“RDR Games’). While the RDR Games are part of the same series, each
installment takes place on a different game “ map”—a huge virtual world that encompasses
thousands of miles of virtual territory. RDRI takes place in alarge virtual world setin a
fictionalized area analogous to Texas, Mexico and Arizona, while the RDRII prequel takes place
in alarger virtual world north and east of the RDRI map.

3. In contravention of Take-Two'’ sintellectual property rights and in breach of its
“Limited Software Warranty and License Agreement” (“User Agreement”), Wyckoff has created
and intends to publicly release two software projects that create unauthorized versions of the
RDR Games. Although Take-Two has repeatedly asked Wyckoff to cease and desist, he has

refused to honor Take-Two’ s requests forcing Take-Two to take action against him.
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4, The first software project that Wyckoff has announced modifies and alters RDRI|
to add the full RDRI game map to the RDRII game map (the “RDRII Project”). This significant
ateration to RDRII would dramatically change the RDRII game experience, reduce the interest
of playersin purchasing afuture RDRI PC version or RDRII add-on map product, and deprive
Take-Two of control over its valuable products.

5. The second software project that Wyckoff has announced, which he calls Red
Dead Redemption Damned Enhancement Project (“RDR-DEP”), would import modified game
filesfrom GTAV and RDRI to vastly improve the graphics and performance of the game, which
players can then use to play an enhanced version of RDRI on PCs—a platform where Take-Two
has not yet made the game playable—thereby destroying the market for an official, updated
version from Take-Two, and creating competition for Take-Two’'s PC-version of RDRII (RDRI|
Project and RDR-DEP collectively referred to herein as the “Infringing Programs”).

6. Wyckoff apparently believesthat his RDRII Project and RDR-DEP project files
are permissible because they purportedly will not work with the multiplayer versions of the RDR
Games because, as explained further below, he claims he “ disabled” the users’ ability to play
them with his Infringing Programs by writing code that will “brick” the multiplayer version of
the game. But userslikely could easily circumvent that code, such that the changes that the
Infringing Programs would make to the single player versions of the RDR Games would readily
become available for the multiplayer versions as well.

7. Moreover, although Wyckoff portrays himself as a hobbyist who is creating the
Infringing Programs for free, he actively solicits “donations’ to fund the development of his
unauthorized projects, which he then uses to drive followers to his social media and streaming

accounts.
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8. Wyckoff iswell aware that the RDRII Project and RDR-DEP are unauthorized
and infringe Take-Two’ srights. Because Take-Two had hoped to resolve the parties’ dispute
without requiring judicial intervention, it contacted Wyckoff prior to bringing this lawsuit and
demanded that he cease hiswillful and infringing conduct. Wyckoff not only refused to honor
Take-Two's request, he indicated that if Take-Two tried to stop his projects, the infringing files
would be “leaked” by him or others. Outside counsel for Take-Two then contacted Wyckoff
again, reiterating Take-Two’ s concerns and requesting that he confirm by no later than
November 18, 2019 that he had ceased development of his software modification projects and
would not release them. Wyckoff has failed to do so, however, leading Take-Two to conclude,
upon information and belief, that Wyckoff will proceed with his publicly stated plansto release
the Infringing Programs.

0. Wyckoff has knowingly, intentionally, and willfully infringed Take-Two’ s rights
and will continue to do so upon the release of the Infringing Programs unless enjoined and, upon
information and belief, Wyckoff already has profited by violating Take-Two’ s rights and User
Agreement. Asaresult, Take-Two has been left with no choice but to file this lawsuit seeking
injunctive relief and damages that it will suffer as aresult of Wyckoff’s direct and contributory
copyright infringement under the Copyright Act of 1976, 17 U.S.C. 8 101 et seq., aswell asfor
his breach of Take-Two’s User Agreement and his tortious interference with Take-Two's
contracts with other Take-Two game players using his modifications.

PARTIES

10. Plaintiff Take-Two isa Delaware corporation having its principal place of
businessin the State of New Y ork and is qualified to do business and is doing businessin the

State of New York and in thisjudicial district.
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11. Defendant Wyckoff is an individual who, upon information and belief, residesin
the State of Texas. InaYouTube video located at

https://www.youtube.com/watch?v=00SXmZTIwcE, starting at 0:08, Wyckoff publicly

identifies himself as“ GamingDamned.”

12. Doe Defendants are individuals whose names and addresses are currently
unknown to Take-Two. Discovery will be required to identify each of the Doe Defendants
names and addresses to permit Take-Two to amend this Complaint to alege the same and to
serve the Doe Defendants with process.

JURISDICTION AND VENUE

13.  Thisaction arises under the Copyright Act of 1976, 17 U.S.C. § 101 et seq., and
New York state law. This court has subject matter jurisdiction asto Take-Twao’s copyright claim
pursuant to 28 U.S.C. 88 1331 and 1338, and has supplemental jurisdiction asto Take-Two’s
state law claims pursuant to 28 U.S.C. 8 1367(a) because those claims are substantially related to
Take-Two'sfederal claims. This Court also has diversity subject matter jurisdiction pursuant to
28 U.S.C. § 1332 as Take-Two and Wyckoff are citizens of different states and the matter in
controversy exceeds $75,000 exclusive of interests and costs.

14. This Court has personal jurisdiction over Defendants and venue is proper in this
District pursuant to N.Y. C.P.L.R. § 302(8)(3), aswell as28 U.S.C. 88 1391 and 1400. Take-
Two islocated and is being harmed in this District, and Defendants reasonably should expect—
and, upon information and belief, do expect—that their activities will have consequencesin New
York and this District.

15. Upon information and belief, Wyckoff has derived revenue from interstate or
international commerce as aresult of his activities, including, upon information and belief, from

the so-called “donations’ that Wyckoff has solicited through his @TroubleDamnedz
-5-
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“GamingDamned Official” Twitter account and through a Y ouTube video located at

https.//www.youtube.com/watch?v=tY uzuATIESY & t=306s for the development of the

Infringing Programs. Specifically, Wyckoff has encouraged donors to make payments to him
through Patreon.com and Streamlabs.com and, upon information and belief, Wyckoff has
received donations from donors who reside in states other than the State of Texas and/or reside in
foreign nations abroad.

16. Personal jurisdiction and venue also are proper because, as described further
below, Wyckoff, and, upon information and belief, Doe Defendants, were required to
affirmatively accept the terms of Take-Two’'s User Agreement and the Terms & Conditions of
Take-Two’'s Terms of Service (“Terms of Service”) multiple times as a pre-requisite to accessing
Take-Two's games and services, including GTAV and RDRII. The User Agreement and Terms
of Service contain aforum selection provision designating New Y ork as the sole and exclusive
venue for litigation and providing that the user consents to personal jurisdiction in New Y ork.

By affirmatively accepting the User Agreement and Terms of Service, Defendants affirmatively
consented to personal jurisdiction and venuein New Y ork.

ALLEGATIONSCOMMONTOALL CLAIMSFORRELIEF

Take-Two and Its Award-Winning Video Games

17.  Take-Two isone of the world s most popular and successful video game
publishers. It develops and publishes numerous best-selling video games and game series,
including the Max Payne, Grand Theft Auto, and Red Dead series.

18.  Take-Two hasinvested vast resources, including time, effort, talent, creativity,
and money, to produce its video games. In part, asaresult of that investment, Take-Two has
earned numerous awards for its games, which are widely recognized as some of the most popular
and innovative games available on the market.

-6-
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19. Take-Twois, and at all times material herein was, the sole owner and proprietor
of al right, title, and interest in and to the copyrightsin GTAV, RDRI, and RDRII. The
copyrightsin GTAV, RDRI, and RDRII are presently valid and subsisting and were valid and
subsisting at all times affecting the matters complained of herein.

20.  GTAV has been registered with the Copyright Office. Attached hereto as Exhibit
1, and incorporated herein by reference, is atrue and correct copy of the Certificate of
Registration issued by the Copyright Office for GTAV. Exhibit 1 reflects the date of first
publication and, where applicable, the date on which the certificate was issued and the
registration number assigned.

21.  RDRI has been registered with the Copyright Office. Attached hereto as Exhibit
2, and incorporated herein by reference, isatrue and correct copy of the Certificate of
Registration issued by the Copyright Office for Read Dead Redemption (for Xbox 360). Exhibit
2 reflects the date of first publication and, where applicable, the date on which the certificate was
issued and the registration number assigned.

22. RDRII has been registered with the Copyright Office. Attached hereto as Exhibit
3, and incorporated herein by reference, is atrue and correct copy of the Certificate of
Registration issued by the Copyright Office for Red Dead Redemption |1 (Xbox One) Game.
Exhibit 3 reflects the date of first publication and, where applicable, the date on which the
certificate was issued and the registration number assigned.

23. TheGTAYV, RDRI, and RDRII video games are the product of Take-Two’s skills,
resources, and creative energies, and are of great value to Take-Two.

Take-Two's User Agreement and Terms of Service

24.  Asarequirement to play Take-Two'svideo games, including GTAV, RDRI, and

RDRII, or useits services, all users must agree to the terms of Take-Two’s User Agreement and

-7-
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Terms of Service. Attached hereto as Exhibit 4 isatrue and correct copy of the User
Agreement. Attached hereto as Exhibit 5isatrue and correct copy of the Terms of Service.

Prohibitions on Copying or M odification

25. Take-Two'sUser Agreement expressly providesthat usersare (1) “notto. . .
commercialy exploit the Software,” (2) “not to . . . make a copy of the Software or any part
thereof (other than as set forth [in the User Agreement]),” (3) “notto. . . useor install the
Software (or permit othersto do same) on a network, for on-line use, or on more than one
computer or gaming unit at the sametime,” (4) “not to . . . copy the Software onto a hard drive or
other storage device in order to bypass the requirement to run the Software from the included
CD-ROM,” and (5) “not to . . . prepare derivative works based on, or otherwise modify the
Software, in whole or in part,” asindicated in Exhibit 4.

26.  The permission that Take-Two grants usersto play its gamesis expressly
conditioned on their acceptance of these terms. Asaresult, if auser breaches these conditions,
his or her use of Take-Two’'s games, including the reproduction of the GTAV, RDRI, and RDRI|
software in the user’s computer or console, isno longer authorized. In other words, continuing
to play GTAV, RDRI, and RDRI|I after breaching these provisions of Take-Two’'s User
Agreement not only constitutes a breach of the User Agreement, but also copyright infringement.

Defendants Affir matively Accepted the User Agreement and Terms of Service

27. AsaTake-Two games player, Wyckoff was required to affirmatively accept the
terms of Take-Two’'s User Agreement and Terms of Service multiple times as a pre-requisite to
accessing services or playing games, including GTAV and RDRII. Moreover, Wyckoff also has
admitted to reviewing Take-Two’s User Agreement, as he has indicated on Twitter at

https://twitter.com/TroubleDamnedz/status/1193634315395096578 that he has “followed” Take-

Two's User Agreement “by the teeth.”
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28.  Uponinformation and belief, Doe Defendants have also similarly affirmatively
accepted the terms of Take-Two's User Agreement and Terms of Service multiple times asa pre-
requisite to accessing services or playing games, including GTAV and RDRII.

User Agreement and Terms of Service Notificationsfor GTAV

29. First, upon information and belief, Wyckoff and Doe Defendants were notified on
the back of the GTAV box and/or during the digital purchase flow (which encompasses the
online game purchase and installation process) that “ Software license terms [are] in game and at
rockstargames.com/eula; online account terms [are] at rockstargames.com/socialclub. Violation
of EULA, Code of Conduct, or other policies may result in restriction or termination of accessto

game or online account,” as shown in the screenshot below.

C_________________________________________________________________________
INCLUDES GRAND THEFT AUTO ONLINE

5, OF Tunctigns
5 May require |

for play

30. Second, Wyckoff and Doe Defendants were again notified of these policies and
required to accept them during the software installation and account sign up process for GTAV.
As shown below, the first screen that users, including Wyckoff and Doe Defendants, see during
the GTAYV installation process expressly puts users on notice that they must accept the User

Agreement, as shown in the screenshot below:
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Grand Theft Auto V - Setup Tool

InstalShield

Welcome to the Grand Theft Auto V Setup Tool

You will need to be connected to the internet to sign in or to sign up for Social Club
andto activate the game. The following components will be installed:

=Grandd heft Auto v

- Microsoft Directx

=Micros oft Visual C++ 2008 SP1 Redistributable Package
- Google Chromium

- Rockstar Gamas Social Club

- Rockstar Games Authentication Software

iSOftW are Is subject to the following policies and terms, including transfer of
'datato countries that may have different levels of privacy protection than your

erms:and Condition
and Privacy Policy at wv

This software'will automatically checkfor updates and install them on your
computer

31.  Thesecond screen that users, including Wyckoff and Doe Defendants, see during

the GTAV installation process requires them to review and expressly accept the User Agreement,

as shown in the screenshot below:

-10-
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Grand Theft Auto V - Setup Tool X
¥
» 0 g g 0 0
| pro 20 g 0
: LIMITED SOFTWARE WARRANTY AND LICENSE AGREEMENT A
4
)
=
2t This limited software warranty and license agreement (this
'@ d "Agreement”) may be periodically updated and the current version
= r 5 ! will be posted at www.rockstargames.com/eula (the "Website").
I ' | ] Your continued use of the Software after a revised Agreement has
- been posted constitutes your acceptance of its terms.
g = {
' | I— THE "SOFTWARE" INCLUDES ALL SOFTWARE INCLUDED WITH THIS

AGREEMENT, THE ACCOMPANYING MANUAL(S], PACKAGING, AND ¥

'"! NOT ACC I A O

32.  Asshownin Exhibit 4, Take-Two's User Agreement contains a mandatory forum
selection clause written in a standard font size and type in clear and unambiguous language. The
User Agreement expressly provides that the user agrees “to submit to the exclusive jurisdiction
of the state and federal courtsin New Y ork County, New Y ork, and to waive any jurisdictional,
venue, or inconvenient forum objections to such courts.”

33.  Third, al users, including Wyckoff and Doe Defendants, must sign up or signin
to the Rockstar Games Social Club before they can play GTAV. During that sign-up process,
users are told that their use of the game is subject to the User Agreement and Terms of Service,

which they can review by clicking links, as shown below:

-11-
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Online Policies

Your use of this software is subject to the EULA located in the game manual and at

Your use of the Social Club service is subject to the Terms & Conditions located at

www rockstargames com/legal and the Privacy Policy located at waww rockstargames com/privacy

By registering for this service, you consent to the Terms and Privacy Policy, including the data transfer
provisions of the Privacy Policy

Both of these documents are available for your review by selecting the continue button below

34.  When Wyckoff, Doe Defendants, or any other user clicks “ Continue,” he or sheis
directed to a screen displaying Take-Two'’s Privacy Policy and must affirmatively click “I

ACCEPT” to continue, as shown below:

Online Policies
PRIVACY POLICY

ROCKSTAR GAMES PRIVACY POLICY

Rockstar Games, Inc_,a United States company, its parent and its subsidiaries (collectively the
"Company”), respects the privacy rights of our users and is committed to protecting the information
collected through its products, services, and websites accessed through any intemet-capable hardware
platform including gaming consoles, personal computers, mobile computers, or smart phones, or in-game
applications or any software platform including third-party hosts (collectively the "Online Services™). We
have adopted this privacy policy to explain how we collect, store, disclose, transfer, protect, and otherwise
use the information collected in connection with our Online Services (the "Privacy Policy”)

1 DO NOT ACCEPT | ACCEPT

-12 -
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35.  After clicking “I ACCEPT,” users, including Wyckoff and Doe Defendants, then
see Take-Two's Terms of Service policy and must affirmatively click “I ACCEPT” to continue,

as shown below:

Online Policies
TERMS OF SERVICE

TERMS & CONDITIONS

This document constitutes an agreement (the “Agreement”) between you and the United States company
Rockstar Games, Inc., its parents, subsidiaries, and affiliates, (the “Company,” “we,” “us,” and “our’) that
govems the relationship between you and the Company with respect to your use of the Online Services
The Company provides access to the Online Services and any related services subject to your compliance
with this Agreement. Thus, it is important that you carefully read and understand this Agreement

This Intemet website is the property of Rockstar Games, a wholly owned subsidiary of Take Two

1 DO NOT ACCEPT | ACCEPT

36. Take-Two's Terms of Service contain a mandatory forum selection clause,
written in a standard font size and type in clear and unambiguous language, stating that the user
“agree[ g] to submit to the exclusive jurisdiction of the state and federal courtsin New Y ork
County, New Y ork, and to waive any jurisdictional, venue, or inconvenient forum objections to
such courts,” asindicated in Exhibit 5.

37. Theprocessisessentialy the sameif the user is already registered as a Rockstar
Games Socia Club user and has signed in to a Social Club account during installation (rather
than signing up for a Socia Club for the first time). Aswith new users, the user who logsin to
an existing Social Club account also will be required to click “Accept” on a screen setting forth
the most recent policies within the game. That same screen provides linksto Take-Two’'s User

Agreement, Privacy Policy, and Terms of Service. To proceed further, including accessing the

-13-
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game, the user must affirmatively click abox confirming that the user has “read and accept[s] the
[User Agreement], Privacy Policy, Terms[of Service], and Code of Conduct, including the data
transfer provisions’ and must then click “Submit.” A screenshot of this mandatory screen is

shown below:

Vo

ROCKSTAR GAMES ONLINE POLICIES

Your use of this software is subject to the lowin olicies and terms, including transfer of your data to countries that may
have different levels of privacy protection than yo

Select a policy to read

argames.com/eula

ted at www.rockstargames.com/legal

| have read and accept the EULA, Privacy Policy, Terms & Conditions, and Code of Conduct. including the data
transfer provisions

38. In addition to affirmatively accepting the terms of Take-Two’s User Agreement
and Terms of Service numerous times before installing and playing GTAV, al users, including
Wyckoff and Doe Defendants, also are expressly reminded when GTAYV isloading that his or her
use of the game is “subject to license in game manual and at www.rockstargames.com/eul g;
online account terms at www.rockstargames.com/socialclub.” A screenshot of this reminder

screen is shown below:

-14 -
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|'W Grand Theft Auto v - X

Use of this software is subject 1o license in game manual and at www.rockstargames.com/eula; online account terms at
www.rockstargames.com/socialciub. Violation of EULA. Code of Conduct. or other policies may result in restriction or
termination of access to game or online account. For customer & technical support visit www.rockstargames.com/support.
Player data transfer subject to certain limits and requirements, see www.rockstargames.com/gtaonline/charactertransfer
for detalls.

© 2008 - 2015 Rockstar Games. Inc. Rockstar Games, Rockstar Studios, Grand Theft Auto, the GTA Five, and the Rockstar

Games R marks and logos are trademarks and/or registered trademarks of Take-Two Interactive Software, Inc. in the USA
andlor foreign countries. Dolby and the double-D symbols are trademarks of Dolby Laboratories. Uses Bink Video.
Copyright © 1997-2012 by RAD Game Tools, inc. euphoria motion synthesis tachnology provided by NaturalMotion. euphoria
code is © NaturalMotion 2008. "NaturalMotion", "euphoria” and the NaturalMotion and euphoria logos are trademarks of
NaturalMotion. Used under license. This software product includes Autodesk® Scaleform® software, © 2013 Autodesk, Inc.
Al rights reserved. All other marks and trademarks are properties of their respective owners. All rights reserved.

39. A second game-loading screen reminds the user that “ Unauthorized copying . . .
or circumvention of copy protection is strictly prohibited.” A screenshot of the second game-

loading screen is shown below:

WV Grand Theft Auto V — X

Non-transferable access to special features such as exclusive, unlockable, downioadabie, online content, sefvices, and
functions, such as multiplayer services or bonus content, may require single-use serial code, additional fee, and/or online
account registration (13+). Access to special features may require internet connection, may not be available to all users,
and may, upon 30 days notice, be terminated, medified, or offered under different terms.

Your gameplay Information may be displayed on web pages and leaderboards, Including those located at
www.rockstargames.com/socialciub. Playing the game may make you eligible to claim some prizes. Check out
www.rockstargames.com/socialclub/events. For detalls, official rules, or to opt-out of cerain Social Club features visit
www.rockstargames.com/socialclub/privacy. Contests void where prohibited No purchase necessary. Sponsored by
Rockstar Games, 622 Broadway, New York, NY, USA.

Unauthorized copying. reverse engineering, transmission, public performance, rental, pay for play, or circumvention of copy

protection is strictly prohibited. The content of this videogame is purely fictional, is not intended to represent or depict any
actual event. person, or entity, and any such similarities are purely coincidental. The makers and publishers of this
videogame do not in any way endorse, condone or encourage engaging in any conduct depicted in this videogame.

m while the

m while the

em while tk
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User Agreement and Terms of Service Notificationsfor RDRI |

40.  All usersof RDRII, including Wyckoff and Doe Defendants, proceed through a
similar process to that required in order to access GTAV. During that process, all users,
including Wyckoff and Doe Defendants, are informed of and required to affirmatively accept the
terms of Take-Two’s User Agreement and Terms of Service multiple times. Thisistrue
regardless of whether the user has purchased the game in physical disc format or purchased the
game online and installed it directly onto his or her computer.

41. First, upon information and belief, all users, including Wyckoff and Doe
Defendants, are notified on the back covers of the RDRII (for PS4) and/or RDRII (for Xbox)
boxes that “ Software license terms in game and at www.rockstargames.com/eula; online account
terms at www.rockstargames.com/socialclub . . . Violation of EULA, Code of Conduct, or other
policies may result in restriction or termination of access to game or online account . . .
Unauthorized copying, alteration, reverse engineering, decompiling ... is prohibited & violates

EULA.” The PS4 and Xbox box coversfor RDRII are shown below.

A ROCKSTAR GAMES PRODUCTION
<=i=

9. THE END OF THE WILD WEST ERA HAS BEGUN.

OUTLAWS FOR LIFE

FEATURING RED DEAD ONLINE - COMING SOON
CHECK ROCKSTARGAMES.COM/REDDEADONLINE FOR LAUNCH DATE

RED DEAD ROCKSTAR,GAMES
M QD r~ram
| ouscce | oo |

-
=
=
g
—*
E

Strong uage formation
=y Usa of Drugs and Mlcahol about phoscrensitive sinure and cthee
i Ferak koreruticn

10425 4989

Intense Violence R
Wudity R
Sesal Content
Lang Rt enciosed iformat
7 11llg RL

In-Game Purchases / Users Interact

-16-



Case 1:19-cv-11818-VEC Document 1 Filed 12/26/19 Page 17 of 55

42.  Second, upon information and belief, when opening an RDRII box, all users,
including Wyckoff and Doe Defendants, are notified on the inside back cover in prominent,
capitalized letters that “ The software is licensed, not sold. By opening, downloading, installing,
copying, or otherwise using the software, you agree to be bound by the terms of the full end user
license agreement in the game and at www.rockstargames.com/eula (the ‘EULA’) with Rockstar
Games, Inc., its parent Take-Two Interactive Software, Inc., . .. aswell asthe privacy policy
located at www.rockstargames.com/privacy and terms of service located at
www.rockstargames.com/legal. The ‘ software’ includes all software included with this
agreement, the accompanying manual(s), packaging, and other written files, electronic or on-line
materials or documentation, and any and all copies of such software and its materials. Please
read the full EULA carefully. If you do not agree to all the terms of this agreement, you are not
permitted to open, download, install, copy or use the software. The full EULA may be
periodically updated and a current version will be posted at www.rockstargames.com/eula. Y our
continued use of the software after arevised full EULA has been posted constitutes your
acceptance of itsterms.” The PS4 and Xbox box covers for RDRII are shown below,

respectively.

-17 -
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SHORT FORM END USER LICENSE AGREEMENT AND LIMITED SOFTWARE WARRANTY.

READ FULL VERSION AT WWW.ROCKSTARGAMES.COM/EULA,

THE SOFTWARE 1S LICENSED, NOT SOLD. BY UPEN”JL\ DOWNLOADING, INSTALLING, COPYING, OR OTHERWISE USING THE
SOFTWARE, YOU AGREE TO BE BOUND BY MS OF TH ULL END USER LICENSE AGREEMENT IN THE GAME AND AT
WWW.ROCKSTARGAMES.COM/EULA (THE EU R \ C., ITS PARENT TAKE-TWO INTERACTIVE JIJFTWJ\RE
INC., SUBSIDIARI »«ND AFFILIATES (THE "LIC PlliPr"iNY 'WE" “US, OR "OUR") AS WELL AS THE PRIVA OLICY
LOCATED VWW. \R( AND TERMS DF SERVICE LOLATED AT WWW.ROCKSTARGAME

COPIES OF SUCH

. |"JUT H{_:F‘\EE TO P«LL THE TERMS OF THIS

A DOWNLOAD L, CC THE SOFTWARE. THE FULL EULA MAY BE

UPDP\TED AND A CURRENT VERSION WILL BE / A LOM/EULA. YOUR CONTINUED
TWARE AFTER A REVISED FULL EULA HAS BEEN PD‘TED CONSTITUTES (

LIMITED WARRANTY: Licensor warrants to you (if you are the initial and nuqmdl pur f ware b t if tain
the pre-recorded Software companying itation as a transf I ]
medium holding the Software is free from defects in material and warkmanship under nnrmal u'\e and service [or uO da

A WARNING Before playing this game, read the Xkox One system, and ac ry manuals for important safety and health information
www.xbox.com/support.

Impartant Health Warning: Photosensitive Seizures: A

y ng I|qht~ r patterns that me

SION AT WWW.

THIS AGREE
DICALLY UPDATE AC
REVISED

43.  Third, all users, including Wyckoff and Doe Defendants, are notified of these
policies and required to accept them during the software installation and account sign up process
for RDRII. For example, when installing RDRI|I, users, including Wyckoff and Doe Defendants,
must first download Take-Two’'s Rockstar Games Launcher, where the user is presented with a

screen displaying links to Take-Two's User Agreement, Code of Conduct, Terms of Service, and
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Privacy Policy, as shown in the screenshot below:

GAMES CREWS JOBS PHOTOS VIDEOS EVENTS NEWS

Game
L aunc

Download and play
Rockstar Games Pd Le: Installation you will

Download for Windows

Red Dead Redamption 2 for
now on the Rockslar Games

44.  After clicking the*CONTINUE” button, users, including Wyckoff and Doe
Defendants, are presented with the User Agreement and a statement above the User Agreement
in larger font stating that Y ou must agree with the terms of this license agreement to use this
software. Please read it carefully before proceeding with software installations.” Aswith GTAV,
the User Agreement displayed in connection with the installation of RDRII contains a mandatory
forum selection clause written in a standard font size and type in clear and unambiguous
language providing that the user agrees “to submit to the exclusive jurisdiction of the state and
federal courtsin New Y ork County, New Y ork, and to waive any jurisdictional, venue, or
inconvenient forum objections to such courts.”

45.  All users, including Wyckoff and Doe Defendants, are then required to scroll

through the User Agreement in its entirety before affirmatively clicking “CONTINUE,” as
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shown below:

CREWS JOBS FHOTOS VIDEOS EVENTS NEWS

Download and play
Rockstar Games P(

Download for Windows

Red Dead Redemption 2 lor
now on the Rockstar Games

46.  After installation of the Rockstar Games Launcher, al users, including Wyckoff
and Doe Defendants, are then prompted to open the Rockstar Games L auncher, where one of two
screens would appear. |If the user, including Wyckoff and Doe Defendants, was already a

member of Take-Two's Socia Club, the following login screen would appear:

Rockstar Games Launcher

Email

Password

I'm not a robot

SIGN IN
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47. If the user, including Wyckoff and Doe Defendants, was not already a member of
Take-Two's Socia Club, the screen shown below would appear, which prompts the user to
create a new account and displays links to the Privacy Policy, Terms of Service, and User
Agreement. The user, including Wyckoff and Doe Defendants, would then be required to
affirmatively click the box stating “I have read and accepted the [User] Agreement, the Terms of

Service and the Privacy Policy, including the data transfer provisions.”

Rockstar Games Launcher
Create a new account

Already a member? Sign in

Rockstar Games Policies & Terms

» Privacy Policy
» Terms of
» End User License Agreement

NEXT

48.  Upon clicking the link entitled “End User License Agreement,” all users,

including Wyckoff and Doe Defendants, are again presented with the User Agreement in a
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standard font size and type, as shown below:

End User License Agreement

OF ANYONE
MAJORITY, UNDEF
E UNDER THE LEGAL AGE O

ptherwise expre
term of your kic
shall cc ence on the date
Software or the termination of th

49, Fourth, if the user, including Wyckoff and Doe Defendants, were installing
RDRII through the Rockstar Games Launcher on PC (rather than installing from adisc
purchase), then after creating a*“ Social Club” account, the user, including Wyckoff and Doe
Defendants, would proceed to purchase the game and would once again be required to click a
box affirmatively assenting to the following statement: “By submitting your order you agree to
... the Rockstar Games Terms of Service, Privacy Policy, and EULA ...,” as shown below:
O mE=EREHE

r

OTHER PAYMENT METHODS

CANCEL CONFIRM PURCHASE

50. Fifth, in addition to affirmatively accepting the terms of Take-Two’s User
Agreement and Terms of Service numerous times before installing and playing RDRII, all users,

including Wyckoff and Doe Defendants, also are expressly reminded each time that RDRII is
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loading that (1) “ Software license terms [are] in game and at www.rockstargames.com/eula. . .
Violation of EULA, Code of Conduct, or other policies may result in restriction or termination of
access to game or online account,” and (2) “Unauthorized copying, ateration, reverse
engineering, decompiling, transmission, public performance, rental, pay for play, or copy

protection circumvention is prohibited & violates EULA,” as shown below:

"2005-19. Rockstar Garr Red Dead Redemption, R, Re ption, Red Deod, Dead Eye are
/copyrights of Take-Two Inter . Dolby and the double-D symbols are trademar
. All other marks and tradernarks are properties of their respective owners. All rights reserved.

Software license terms in game and at www.rockstargonmes.com/eula; online account terms at
«stargames.com/socialclub. Non-transferable occe:

e/unlockable/downloadable/multiplayer/online & bonu

-ode, additional fee, and/or non-transferable online acc egist n
may require internet connection, may not be available to all users or at all times, and may be
terminated/modified/offered under different ter without notice. Violation of EULA, Code of Conduct, or other policies
may result in restriction or termination of access to game or online account. For current info, customer & tech support

WWWLT stargames.com/support.

Your gameplay information may be displayed on web poges 5, including those located at
http:/ /www.rockstargnmes.com/socialclub.

For details, official rules, or to opt-out of certain Social Club features visit
http:/ /www.rockstargnmes.com/socialclub/ privacy.

The Infringing Programs

51.  Anindividua using the online username “ GamingDamned” has announced two

software projects that modify Take-Two's RDR Games. In aYouTube video located at
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https://www.youtube.com/watchv=00SXmZTIwcE, starting at 0:08, Wyckoff identifies himself

publicly as “GamingDamned.”

52.  Asdiscussed further below, one of the software projects—the RDRII Project—
modifies and alters RDRII by adding the full RDRI game map to the RDRII game map and
making other changes to RDRII’s graphics. The other software project—RDR-DEP—makes
visual enhancements to RDRI and allows players to play an enhanced version of RDRI on PCs, a
platform for which Take-Two has not yet released RDRI.

RDRII Project

53. Upon information and belief, Wyckoff’s RDRII Project will add the game map
from RDRI to the RDRII PC game.
54.  On October 11, 2019, Wyckoff posted on Twitter at

https:.//twitter.com/TroubleDamnedz/status/1182739916603756544 that he has “[hJuge RDR2

mod plans coming,” as shown below:

@Gamingnamnedﬂﬁi:ial " Follow )

This me against Take Two guys watch out.
Huge RDR2 mod plans coming

Darealbandicoot (@ Dares/bandicoot
Playing as an alligator in RDR2 by @jedijosh920

youtu.be/hTGOjMPXnoc

55.  Similarly, when an individual complained in a Discord chatroom about the audio
in the RDRII game, Wyckoff responded, as shown below, that he “will have RDR2 project” (i.e.,

RDRII Project) aswell:
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But the audio is pure garbage

Just ear rape all the way through.

| will have RDR2 project aswell.

when is it coming ?

56.  On November 16, 2019, Wyckoff posted a video of himself at

https.//www.twitch.tv/videos/509392274, shown below, in which he explains, starting at 35:00,

that the RDRII Project will involve “ more than a graphics mod for Red Dead I1.” Specificaly,
he admits that RDRII Project will involve some “ extensions to New Austin” and that “Mexico is
going to berestored [in RDRII] completely.” He also explains that he will be making various
changesto RDRII to “fix” elements of the game that he does not like, including some of the
main character’s clothing and his hair. As discussed above, aterritory analogousto Mexico is
currently not part of RDRII’ s virtual world. It is, however, apart of the virtual setting for RDRI.
In other words, Wyckoff admittedly is altering and modifying RDRII by adding the RDRI game

map into RDRII and making changes to the appearance of a main character in the RDR Games.
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57.  Wyckoff has made other statements indicating that his RDRII Project will add
content to RDRII that Take-Two did not intend to include in the game. For example, on
December 11, 2019, Wyckoff released a Tweet indicating that he and “ others’ (i.e., Doe

Defendants) plan to “restore” content back into RDRII.

LE R ELE L Ll

eﬁamingnamn&doﬁir_ia] TR T

Checkout my bud's video. Huge things to
come. Me and him and others plan to restore
as much cut content back into RDR2. Stay
tuned.

VideoTech ¥ @VideoTech_

A |ittle side project that | have put in some time to work on.

A full summary of everything regarding Mexico found in the launch files, a massive
thanks to @jedijoshS20, @WildBrick142, and everyone who researched Mexico. ..

Show this thread

240 PM - 11 Dec 201

1 Retwest & Liles . a . ﬁ @

() 111 \/ 6

[N =)

-26-



Case 1:19-cv-11818-VEC Document1 Filed 12/26/19 Page 27 of 55

58. Upon information and belief, Wyckoff’s conduct iswillful as heis aready on
notice that releasing modified versions of Take-Two's games isinfringement. Specifically, upon
information and belief, thisis not Wyckoff’sfirst experience modifying Take-Two’s games. As
shown in the screenshots below, which are preserved online at

https://cdn.discordapp.com/attachments/433254981974622209/623125014950051840/unknown.

png and
https://cdn.discordapp.com/attachments/433254981974622209/623133127656603648/unknown.

png, Wyckoff (via his online username “ GamingDamned”) has publicly admitted his
involvement with a previous project called “RDRV” that modified GTAV to import the RDRI
map into GTAV PC, and which was shut down after Take-Two demanded that the RDRV project

cease and desist:

GamingDamned
| was apart of RDI

yncthing as it's not an .

59. Upon information and belief, RDRV operated by adding RDRI game assets into
the GTAV PC game to effectively recreate the RDRI game map in the GTAV PC game. As

described in an online FAQ about RDRV located at https.//gtaf orums.com/topi ¢/883655-wipv-

red-dead-redemption-v/, an excerpt from which is shown below, RDRV *“is a modification for

Grand Theft Auto V.”

FAQ

@ What is 'Red Dead Redempiion V
A: Red Dead Redemplion V, or RDRV', is a modification for Grand Theft Auto V. Our goal is to bring you the full map with addifional content which will be unveiled later on.

-27 -



Case 1:19-cv-11818-VEC Document1 Filed 12/26/19 Page 28 of 55

60.  Although, upon information and belief, Wyckoff purportedly ceased working on
RDRYV following Take-Two's demand, upon information and belief, Wyckoff thereafter began
working on the Infringing Programs.

61.  Asindicated in the below screenshot from a Discord chatroom, Wyckoff indicates
that he will do something similar to the RDRV project by placing the GTAV map in RDRII. In
other words, Wyckoff has admitted that he is modifying and altering RDRII to include the

GTAV game map.

ecreating their games using their own maps

H

gta v map in rdr2

You already know i can and will like i did with
RDRV project that Take Two shut down. But

we first gonna fight them.

senseijimmy
fortnut map in rdrl

Already pl o,

62.  Wyckoff has claimed that the RDRII Project is permissible as it will not “mess
with” the multiplayer version of RDRII because he has added “bricking” code to prevent the
changes the RDRII Project makes to RDRII (including the added RDRI map) from being

available in RDRII’s multiplayer mode. As shown in the screenshot below located at
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https:.//twitter.com/TroubleDamnedz/status/1195044913064361984, Wyckoff posted on Twitter

that he isworking on “bricking online multiplayer” for his“RDR2 mod” (i.e., the RDRI|

Project), as shown below:

GamingDammned Offidial @TrouleDamnedz - Mov 14 .
Alza RDRZ mod I'm bricking online multiplayer as well, You sericusly think my
mods will mess with online Take Two? Just stop I'm ot toxic nor trying to ruin
your games. Respect us customers and let us help you extend your game's life,
L) 11 71

63. Upon information and belief, Wyckoff essentially has admitted to modifying and
altering RDRII by writing code that will attempt to disable users' ability to use his RDRII Project
with RDRII’s multiplayer game, such that users will only be able to use the RDRII Project files
to play in single player mode. Wyckoff’s reasoning that the “bricking” code makes his project
permissible is flawed, however, including because the underlying assumption that the “bricking”
code would be effective isitself flawed. Infact, upon information and belief, userslikely would
be able to easily delete or otherwise circumvent Wyckoff’s multiplayer “bricking” code, making
it possible for the modifications of the RDRII Project to be available in RDRII’s multiplayer
mode as well asin single player mode.

64. In short, Wyckoff’s creation and use of the RDRII Project alters and creates
derivative works based on RDRI, RDRII, and GTAV without Take-Two'’s permission.
RDR-DEP

65. Upon information and belief, on August 20, 2019, Wyckoff posted avideo on the
“GamingDamned” Y ouTube account entitled “ Red Dead Redemption Damned Enhancement
Project Reveal Teaser Trailer.” The video, located at

https://www.youtube.com/watch?v=ySEX O4rODNA & t=2s, demonstrates to viewers the visual

concept for RDR-DEP.
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66. In aReddit post linking to this video, upon information and belief, Wyckoff
explains that RDR-DEP will give people“RDR 1 on PC.” A screenshot of this Reddit post,

which islocated at https://www.reddit.com/user/RDRDamnedEnhancement, is shown below.

4 erfrp{:fIS Posted by u/RDRDamnedEnhancement 3 months ago + JOIN

i Red Dead Redemption Damned Enhancement Project Discussion

People want RDR 1 on PC well here it is: hitps:/youtu.be/ySEXO4raDNA With power of
emulation and hard work i present you Enhancement project that makes it a quality
treat and more. V1 release will be later this year. Also a taste of what is to come. Follow:

https://gtaforums.com/topic/933869-wiprdrpc-red-dead-redemption-damned-

M 10 Comments # Share H Save e

67. Upon information and belief, on September 15, 2019, Wyckoff posted another
video on the “GamingDamned” Y ouTube account providing viewers with an update on the status
of RDR-DEP. Starting at approximately 7:48, Wyckoff also introduces his plans to create a
“visual mod” for “Red Dead Redemption 2 on PC” (i.e., the RDRII Project). Starting at
approximately, 8:52, Wyckoff states that he does not “only do graphic mods’ and explains,

among other things, that he also does “textures,” “graphics design,” and “animation.”
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B o) (E1171057

68.  Asshown in the screenshot below from aforum discussing RDR-DEP, which is

located at https://gtaf orums.com/topi ¢/933869-wi prdrpc-red-dead-redempti on-damned-

enhancement-project/#comments, Wyckoff describes RDR-DEP as a “direct modification of a

XenialRPCS3 (X360) (PS3) versions of the game Red Dead Redemption, running on x64
Windows PC platforms with redefined graphical elementsin high quality, including but not
limited to; textures, UI/UX menu el ements, in-game HUD, draw optimizations, shader and
model updates, Alpha/Beta Stuff and many more. The target of the project is set out to
remaster* visuals and optimize the game to run and look better, from within the Xeniadd RPCS3

emulators (https.//xenia.jp/) (https.//rpcs3.net) on x64 Windows PC platform and console level

hardware, software compatibility support (e.g., Sony PlayStation 3, Xbox 360).”

: Damned Enhancement Project

Introduction:

Red Dead Redemption: Damned Enhancement Project is a direct modification of a Xenia/RPCS3 (X360) (PS3) versions of the game Red Dead Redemption, running on
x64 Windows PC platforms with redefined graphical elements in high quality, including but not limited to;
textures, U/UX menu elements, in-game HUD, draw optimizations, shader and model updates, Alpha/Beta Stuff and many more.
The target of the project is set out to remaster* visuals and optimize the game to run and look better, from within the Xenia/RPCS3 emulators (hitps://xenia.jp/)
(https:/irpcs3.net/) on x64 Windows PC platforms and console level hardware, software compatibility support (e.g. Sony PlayStation 3, Xbox 360).
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69. Upon information and belief, to make RDR-DEP work, Wyckoff, and, upon
information and belief, Doe Defendants, had to create an unauthorized copy of RDRI from the
Xbox 360 disc (removing Take-Two'’s copy protections for RDRI), place the copy of RDRI onto
acomputer, and modify it. Asshown in the below screenshot from aforum discussing RDR-

DEP, which islocated at https://gtaf orums.com/topi c/933869-wi prdrpc-red-dead-redemption-

damned-enhancement-project/#comments, Wyckoff instructs users to “Rip and Dump” RDRI to

enable users to be able to play RDRI with RDR-DEP.

: You will need to buy the game. And also Rip and
Dump the game. Also need to extract ISO to get raw files. The

Mod will not contain the game itself just Mod. The Mod be 2 RPF
Files easy install.

In other words, upon information and belief, Wyckoff isinstructing users to copy RDRI from an
Xbox 360 disc and place the copy onto their computersin violation of the User Agreement.

70. Upon information and belief, once Wyckoff copied the game from the Xbox 360
disc onto his computer in violation of the User Agreement, he modified the game to create RDR-
DEP and, upon information and belief, uploaded his RDR-DEP software files to an online third
party platform so that, upon release of RDR-DEP, users would then be able to play a modified
version of RDRI that includes enhanced graphics and visuals for free on PC with the RDR-DEP
software files that Wyckoff created. Asshown in the screenshot below, which islocated at

https://gtaf orums.com/topi ¢/933869-wi prdrpc-red-dead-redempti on-damned-enhancement-

project/, Wyckoff has responded to an individual’ s question about RDR-DEP by explaining that

he intends to release the files in or near December.
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@ On B[26/2019 at T-53 AM, Hannan2021 said:

Amazing work brother do you have release date planned and if you do can where can we download it 7
hers?
And which version is going to be better or smoother 7

DamnedDey

Members Later this year siming for December or sooner. My bet is Xenia as they ane further then RPCS3.
Joined: 102452015

71. Moreover, as shown in the screenshot below from a Discord chatroom, Wyckoff
has described RDR-DEP as using Take-Two's “RPF files,”* which, upon information and belief,

means that Wyckoff is modifying the proprietary Rockstar Games RPF game file format.

rou intend to distribute the mod?

iy GamingDamned
LA
:

install for users. The mod already have hundreds of files edited and will be too much for end user ta install manually.

Revolver Ocelot
Is it possible to inject the RDR1 mod menu into Xenia and use it that way?
duuh of course

Revolver Ocelot

JR1 directly

Extracting game and modifying RPF's.

1“RPFfiles’ for RDRI refersto a proprietary game file format created and used by Take-Two
for RDRI that contains game data files such as player 3D models, texture graphics, and game
audio.
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72.  Asshown in the screenshot below from a Discord chatroom, Wyckoff also has
referred to “heavily” modifying the RDRI “game itself” to create “super rich visuals,” aswell as
“fix[ing]” certain “[a]udio issues.”

as long as im getting that 30 fps im okay since
its only on consoles

Texture is and visuals are better on xbox

version.
nned

Audio issues will be fixed by the time i release
V1 of my project.

your project is related to the xenia software ?

No the game itself the files have been heavily
modded for super rich visuals.

73.  Wyckoff also has admitted publicly to making other specific changesto RDRI.
As shown in the screenshots below from a Discord chatroom, Wyckoff has referred to removing
Take-Two's “Heat Haze Effect” and “reduc|ing] fog and all bloom.” He also hasreferred to his

plans to modify “Shadows” in RDRI.
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yin Ul menu
shafting. This cut graphical fez

xCrazedDemon420

hanks, ui menu? Are these done in XML files?

state of V1 of graphics med it's not only thing I've edited. Also found in same file directory
some more f nd edited those too. I'm forcing 4K target ren ia ormance ta it on

normal fp er. | might n ideo's and tips and tricks e channel. Removed
Bloom and DOF and more edited.

74. In other words, Wyckoff’s creation and use of RDR-DEP alters and creates
derivative works based on RDRI without Take-Two’s permission.

75. Moreover, upon information and belief, and as shown below, Wyckoff isusing
“tools’ from the purportedly “cancelled” RDRV project, which, as noted above, modified

GTAV, to create RDR-DEP. Upon information and belief, this means that Wyckoff is still using
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portions of the GTAV PC code from the RDRV project to modify RDRI and make an enhanced

version of RDRI for usersto play with RDRI on PC.

i“\__ GamingDamned
W | was apart of RDRV

I'g " OverkillLabs
-,

WOow nice

GamingDamned

First will be textures then

OverkillLabs

GamingDamned

Yes hopefully most that is possible with current tools at least

@ On B/22/2019 at 4:19 AM, BKnight said:

You might wanna be clearer about the tools you've used to achieve this, mate. You'd get a lot more support and contributions if you share how you've gotten this far already.

DamnedDev 1 private tool used from RDRV cancelled project. And some public tools like AreDeAre xPlorer 2 and Notepad++ and grepWin and Al neutral system and Photoshop and RAGE Console Texture Editor
and few others.

76.  Inother words, Wyckoff’s creation and use of RDR-DEP also alters and creates
derivative works based on GTAV without Take-Two’'s permission.

7. As shown below, Wyckoff has claimed on Twitter that RDR-DEP, like his RDRI|I
Project, will only modify the single player RDRI game because he has “ disabl[ed]” the ability of
usersto play RDRI’s multiplayer game with RDR-DEP, which Wyckoff apparently believes
makes the project legally permissible (it does not). A screenshot of Wyckoff’s Twitter post,

located at https://twitter.com/TroubleDamnedz/status/1195041157979525120, is shown below:
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@ GamingDamned Official " romow

I'm not standing down | took extra mile
disabling the core multiplayer so they
can't use in court. | need your help to
make modding safe for everyone else.
Project will be released in December or
sooner. Podcast might be this week or
next need to rest to heal my throat.

78. Upon information and belief, any attemptsto “disable” use of Wyckoff’s RDR-
DEP project files with RDRI multiplayer mode can be circumvented, which, upon information
and belief, means that Wyckoff’s modifications of RDRI could be available in both the single
player and multiplayer versions of the game.

79. Moreover, once RDR-DEP is publicly released, upon information and belief, a
user can then copy Wyckoff’s modifications and import them into other versions of RDRI,
changing the user experience on other platforms as well.

80. In short, Wyckoff’s creation and use of RDR-DEP alters and creates derivative
works based on RDRI and GTAV without Take-Two's permission.

8l. Asaresult of all of the actions described above, Wyckoff has breached the
express conditions set forth in Take-Two’s User Agreement. Moreover, he has infringed Take-
Twao's copyrightsin at least three ways, namely by: (1) continuing to use GTAV, RDRI, and/or
RDRII after breaching those conditions, (2) creating unauthorized derivative works based on
GTAV, RDRI, and RDRII, and (3) creating an unauthorized copy of the Xbox 360 RDRI game
onto his computer.

Defendants’ Infringement is Willful and in Utter Disregard of Take-Two’'s Rights

82. Upon information and belief, Defendants know that they do not have Take-Two’s

permission to create, distribute, and/or maintain any infringing software programs.
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83.  Asnoted above, Wyckoff was previously involved with the RDRV project that
was shut down following Take-Two's demands to cease and desist.

84. Moreover, upon information and belief, Wyckoff falsely claimed in a Discord
chatroom that he had “ already cleared [RDR-DEP] with Take-Two,” and suggested that Take-
Two gave him permission because RDRI is*&[n] old game now.” Thisfalse claim that Take-
Two authorized his activities shows that Wyckoff is fully aware that what he is doing requires
permission from Take-Two. A screenshot of this false statement from the Discord chatroom
(which is preserved online at

https://cdn.discordapp.com/attachments/433254981974622209/623122129067442181/unknown.

png) is shown below:

rpes3 General discussion regarding the RPCS3 emulater

‘.,‘-\__ GamingDamned
" Any way i can join testing team and contributor role? L work with you guys with my RDR Damned Enhancement Project. | think us working tozether will be great and streamlined.

h, eould run into legal trouble.

85. In addition, upon information and belief, Wyckoff has admitted online that the
“video game assets’ in RDR-DEP are owned by Take-Two. As shown in the screenshot below,

which islocated at https://gtaf orums.com/topi c/933869-wiprdrpc-red-dead-redempti on-damned-

enhancement-proj ect/#comments, Wyckoff admitsin aforum discussing RDR-DEP that “All

video game assets shared and displayed are rightful property of Rockstar Games and Take-Two

Interactive software].]”
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Credits:

: All video game assets shared and
displayed are rightful property of Rockstar Games

and Take-Two Interactive software, please see the
links in the Special Thanks section for more details.

86.  Wyckoff also has admitted his awareness of the requirements of Take-Two’s User
Agreement, as he has stated on Twitter at

https:.//twitter.com/TroubleDamnedz/status/1193634315395096578 that he has “followed” it “by

the teeth.”

87.  Take-Two contacted Wyckoff by phone on September 5, 2019 demanding that he
discontinue development of any modifications of Take-Two’'s games. During that call, Wyckoff
was informed that his modification projects (i.e., RDR-DEP and the RDRII Project) violated
Take-Two'srights, including its copyrightsin its games. Take-Two indicated that it would not
take action against Wyckoff if he would cease and desist.

88.  On September 15, 2019, Wyckoff indicated in an updated forum post that he was
suspending the release of RDR-DEP. A screenshot of that post, which was previously located at

https://gtaf orums.com/topi ¢/933869-wi prdrpc-red-dead-redempti on-damned-enhancement-

project/, is shown below:
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89.  Wyckoff, however, later reversed course. As shown below, Wyckoff released a

Tweet on October 4, 2019, located at

https://twitter.com/T roubleDamnedz/status/1180297715219083264, in which he states that he

intends to release his“ current project” (i.e., RDR-DEP) and the RDRII Project in December

20109.

0 GamingDamned Official ( Follow | «
@TroubleDamnedz g

Since Next month coming expect RDR2 visual
project from me depending on rpf tool
release and such. | could have both my
current project and RDR2 project released by
December. | want to clarify for Take Two ass
hats these again Single Player your not
stopping me.

1P 1 Oct 2019

tad Fh - 4

90.  On October 7, 2019, Wyckoff posted in a Discord chatroom that both of his

Infringing Programs were a*“green light” for imminent release, as shown below:
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,,
eleased of @

have to have billion warnings and make sure people know. | love risks and since they

chickened out the risk is very low. . I'll film an video at some point not sure when

atm.

91 On November 5, 2019, Wyckoff indicated in an updated post that he had
“[r]esumed” working on his RDR-DEP “Project.” A screenshot of that post, which islocated at

https://gtaf orums.com/topi ¢/933869-wi prdrpc-red-dead-redemption-damned-enhancement-

project/#comments, is shown below:

92.  Asasign of Wyckoff’swillful disregard for Take-Twao’s copyright rights,
Wyckoff also has suggested that he will secretly release RDR-DEP. Specifically, upon
information and belief, Wyckoff has stated in a Discord chatroom that if Take-Two attempts to
stop hisinfringing conduct, RDR-DEP “may get leaked by some.. . . private peopl€e’ (i.e., Doe
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Defendants) to whom Wyckoff distributed hisfiles or otherwise leaked anonymously viathe
BitTorrent communication protocol for peer-to-peer file sharing. Screenshots from an Excel data

dump spreadsheet capturing Wyckoff’s Discord statements are shown below:

They won't know shit we be anon with torrents to map mods.
Let's say if it were to happen it gets leaked on torrents maybe. It can be done.

That's why i'm releasing my shit any ways what they gonna do to me? Sue me lol they can't i can prove in court.

It may get leaked by some of private people i gave to but that be a last resort if it outs.

93. Upon learning that Wyckoff intended to move forward with the release of RDR-
DEP and the RDRII Project, counsel for Take-Two contacted Wyckoff by e-mail on November
7, 2019, reiterating its concerns and asking him to confirm by no later than November 18, 2019
that he would not release the Infringing Programs.

94. Despite Take-Two' s repeated efforts to resolve this dispute without court
intervention, Wyckoff has refused to confirm that he will not release the Infringing Programs. In
fact, on November 14, 2019, Wyckoff released a statement on Twitter located at

https://twitter.com/T roubleDamnedz/status/1195041157979525120 in which he indicates that he

is“not standing down,” thus leading Take-Two to believe that Wyckoff and/or Doe Defendants
will release both of the Infringing Programs unless they are enjoined from doing so. A

screenshot of Wyckoff’s Twitter post is shown below:
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e GamingDamned Official { sami 'V
@TroubleDiamnedz o Ey

I'm not standing down | took extra mile
disabling the core multiplayer so they
can't use in court. | need your help to
make modding safe for everyone else.
Project will be released in December or
sooner. Podcast might be this week or
next need to rest to heal my throat.

95.  Ahead of therelease of his Infringing Programs, Wyckoff has solicited so-called
“donations’ including through his @TroubleDamnedz “ GamingDamned Official” Twitter
account (as shown in the screenshot below) and through a Y ouTube video located at

https.//www.youtube.com/watch?v=tY uzuAT9ESY & t=306s. Specifically, Wyckoff has

encouraged donors to make payments to him through Patreon.com and Streamlabs.com.
Wyckoff also benefits from his projects by using videos of them to drive “followers’ to his social

media accounts.
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GamingDamned Official @Tro dz « “
| fixed my Patreon link thanks t g pointing it out. You do not have
to but if you want to support future content and video idea's and more, Then
you can donate net required at all. But here:

patreon.com/gamingdamned

streamlabe.com/aaminodamned

T g igdamned
Again Not Reguired.

gamingdamned / Streamlabs
gamingdamned's official website powered by Streamiabs
Sl

amlabs.com
Qg L2 )

GamingDamned Official i, ")

@TroubleDamnedz

Content Creators use this to help them
grow. Every bit helps and want to be
humble. As stated not required and will
be grateful. You are not buying anything
but helping me out. Also if your from
RDR Project again you are donating and
not buying i will state.

11:43 AM - 27 Aug 2019

Thelnfringing Programs Will Cause Irreparable Harm to Take-Two

96. Defendants’ willful infringing conduct will cause irreparable harm to Take-Two
asit causes Take-Two to lose control over its copyrighted works. Specifically, Take-Two hasa
carefully timed plan for the release of its games on various platforms, including PCs. RDR-DEP
however, usurps Take-Two’s control over its exclusive right to decide whether, and when, to

release RDRI for use on PCs. Similarly, by distributing the RDRII Project, Wyckoff is harming
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Take-Two's ability to control whether, and when, to release an add-on map product that would
allow the RDRI game map to be played in RDRII.

97.  Thelnfringing Programs also cause Take-Two to lose control over RDRI and
RDRII as Take-Two designed them. Moreover, the Infringing Programs will not contain Take-
Two's careful quality control measures that ensure that game players receive a high-quality game
playing experience free of crashes and other interference.

98. Further, the Infringing Programs cause Take-Two to lose control over RDRI and
RDRII because, upon information and belief, once Wyckoff’s modified software files are
released over the Internet without Take-Two’s copy protection, other users will have the ability
to further modify the game, unleashing an endless possibility of infringing game variants for
RDR Games on PC and console.

99.  Moreover, Take-Two produces video games for which it receives revenue from
video game sales and purchases within the game. Defendants willful infringement will rob
Take-Two of these revenues. The Infringing Programs (1) allow or will alow Wyckoff and/or
Doe Defendants to profit commercially (e.g., via“donations”) without paying Take-Two
anything, (2) will compete against Take-Two’'s sales of RDRI and RDRII PC, and (3) devalue
and cause substantial harm to the value of RDRI and RDRII. Thus, Take-Two has been
damaged by Defendants' conduct in an amount to be determined according to proof, but in no
event |ess than $500,000.00.

100. Specifically, as RDRI is an older game, the “Game of the Year” edition of RDRI
currently retailsfor $17.99. By contrast, RDRII PC retails for $59.99. Users could thus buy a

copy of RDRI for Xbox 360 for only $17.99 and “rip” it to play an enhanced version of RDRI on
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PC with RDR-DEP, which would be cheaper than purchasing RDRII PC from Take-Two. This
clearly undermines Take-Two’s sales of RDRII PC.

101. Inaddition, should Take-Two release aversion of RDRI that is playable on PCs
(as Take-Two has done with GTAV and RDRII), Take-Two's pricing for RDRI PC inevitably
would be undercut as RDR-DEP already would provide an enhanced version of the game for
gameplay on PCsfor free. Moreover, playerswho play RDRII with Wyckoff's RDRII Project
will be deterred from purchasing afuture RDRI PC version or an RDRII add-on map product
because the RDRII Project will add the full RDRI game map to RDRI|I, thereby eliminating the
need to purchase RDRI or an RDRII add-on map product to experience the RDRI game map.
All of this undermines Take-Two'’s business model and the pricing of its RDRII PC and RDRI
PC products and is harmful to Take-Two.

102. Moreover, upon information and belief, unless enjoined by this Court, Defendants
intend to continue to infringe upon Take-Two'’ s copyrights through the release of the Infringing
Programs and will profit from such infringement.

103. Accordingly, Take-Two has suffered irreparable damages. Take-Two has no
adequate remedy at law to redress al of the injuries that Defendants have caused and intend to
cause by their conduct. Take-Two will continue to suffer irreparable damage until the actions
alleged above are enjoined by this Court.

CLAIMSFORRELIEF

COUNT |
Direct Copyright Infringement (17 U.S.C. 8 101 et seq.)

104. Take-Two repeats and realleges each and every allegation set forth in paragraphs

1-103 above asif fully set forth herein.
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105. GTAV, RDRI, and RDRII are original, creative works and copyrightabl e subject
matter under the laws of the United States.

106. Take-Two isthe owner of valid copyrightsin GTAV, RDRI, and RDRII, and the
Register of Copyrights has issued valid Certificates of Registration for each of GTAV, RDRI and
RDRII, as shown in Exhibits 1-3.

107. Take-Two has complied in all respectswith 17 U.S.C. § 101, et seq., and has
secured the exclusive rights and privileges in and to the copyrightsin its video games and
content.

108. By the actions alleged above, Defendants have infringed and, upon information
and belief, will continue to infringe Take-Twao’s copyrightsin and relating to GTAV, RDRI, and
RDRII by, inter alia, (1) creating unauthorized copies of RDRI on their computers from the
Xbox 360 disc, (2) creating derivative works of GTAV, RDRI, and RDRII without any
authorization or other permission from Take-Two, and (3) continuing to use GTAV, RDRI,
and/or RDRII having violated the conditions on such use.

109. Defendants infringement of Take-Twao’s copyrights has been deliberate, willful
and in utter disregard of Take-Two’srights.

110. Upon information and belief, as a direct and proximate result of their wrongful
conduct, Defendants have obtained benefits, including, but not limited to, donations to which
they are not entitled.

111. Asadirect and proximate result of their wrongful conduct, Take-Two has been
substantially and irreparably harmed in an amount not readily capable of determination. Unless

restrained by this Court, Defendants will cause further irreparable injury to Take-Two.
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112. Take-Twoisentitled to injunctive relief enjoining Defendants, and all persons
acting in concert or participation with them, from engaging in any further infringement of Take-
Two's copyrighted video games and content.

113. Take-Two isfurther entitled to recover from Defendants the damages, including
attorney’ s fees and costs, it has sustained and will sustain, and any gains, profits and advantages
obtained by Defendants as aresult of their acts of infringement as alleged above. At present, the
amount of such damages, gains, profits and advantages cannot be fully ascertained by Take-Two,
but in no event is less than $500,000.00 and will be established according to proof at trial. Take-
Two also is entitled to recover statutory damages for Defendants willful infringement of its
copyrights.

COUNT Il
Contributory Copyright Infringement (17 U.S.C. § 101 et seq.)

114. Take-Two repeats and realleges each and every allegation set forth in paragraphs
1-113 above asiif fully set forth herein.

115. GTAV, RDRI, and RDRII are original, creative works and copyrightabl e subject
matter under the laws of the United States.

116. Take-Two isthe owner of valid copyrightsin GTAV, RDRI, and RDRII, and the
Register of Copyrights hasissued valid Certificates of Registration for each of GTAV, RDRI and
RDRII, asindicated in Exhibits 1-3.

117. Take-Two has complied in all respectswith 17 U.S.C. § 101, et seq., and has
secured the exclusive rights and privileges in and to the copyrights in its video games and
content.

118. By the actions, alleged above, Wyckoff and/or Doe Defendants intend to provide

copies, or portions thereof, of the Infringing Programs to third-parties.
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119. Those third-parties, through their use of the Infringing Programs, will infringe
Take-Two's copyrights, inter alia, (1) creating an unauthorized copy of RDRI on their computer
from the Xbox 360 disc, (2) using the Infringing Programs to create derivative works of GTAV,
RDRI, and RDRII without any authorization or other permission from Take-Two, and (3)
continuing to use GTAV, RDRI, and/or RDRII after violating the conditions on such use.

120. Oncethe Infringing Programs are released, Defendants will have knowledge of
the infringement of these third-parties because they, in fact, are intentionally encouraging and
inducing such use. Moreover, once released, Defendants will have materially contributed to the
direct infringement by creating, distributing, and/or maintaining the Infringing Programs
necessary for the infringement to occur.

121. Defendants contributory infringement of Take-Two's copyrights will be
deliberate, willful and in utter disregard of Take-Two’srights.

122.  Upon information and belief, as a direct and proximate result of their wrongful
conduct, Wyckoff and Doe Defendants have obtained benefits, including, but not limited to,
donations from supporters of the Infringing Programs to which they are not entitled.

123. Asadirect and proximate result of their wrongful conduct, Take-Two has been
substantially and irreparably harmed in an amount not readily capable of determination. Unless
restrained by this Court, Defendants will cause further irreparable injury to Take-Two.

124. Take-Two isentitled to injunctive relief enjoining Defendants, and all persons
acting in concert or participation with them, from contributing to any further infringement of
Take-Two’s copyrighted video games and content.

125. Take-Two isfurther entitled to recover from Defendants the damages, including

attorney’ s fees and costs, it has sustained and will sustain, and any gains, profits and advantages
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obtained as aresult of the acts of contributory infringement as alleged above. At present, the
amount of such damages, gains, profits and advantages cannot be fully ascertained by Take-Two,
and will be established according to proof at trial. Take-Two also is entitled to recover statutory
damages for Defendants willful contributory infringement of its copyrights.

COUNT |11
Breach of Contract

126. Take-Two repeats and realleges each and every allegation set forth in paragraphs
1-125 above asiif fully set forth herein.

127. Take-Two'sUser Agreement isavalid and enforceable contract. Among other
things, to play Take-Two’s video games, users must affirmatively agree to abide by the User
Agreement.

128. Take-Two hasfully performed or tendered all performance required under the
User Agreement.

129. Asauser of Take-Two's games, including GTAV and RDRII, Wyckoff and, upon
information and belief, Doe Defendants are aware of and affirmatively agreed to the User
Agreement and its obligations.

130. Despite agreeing to the User Agreement, Defendants are breaching and intend to
continue breaching their obligations under the User Agreement through the release of the
Infringing Programs by, among other things, (1) commercially exploiting GTAV, RDRI, and
RDRII, (2) creating an unauthorized copy of RDRI on their computers from the Xbox 360 disc,
(3) using and permitting othersto install RDRI on a network for online use, (4) copying RDRI
onto a hard drive or other storage device in order to bypass the requirement to run RDRI from
the disc, and (5) atering and modifying GTAV, RDRI, and RDRII and creating derivative works

based on them.
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131. Take-Twoisentitled to recover compensatory and consequential damages
resulting from Defendants' breaches of the User Agreement.

Count 1V
Tortious Interference with Contract

132. Take-Two repeats and realleges each and every allegation set forth in paragraphs
1-131 above asiif fully set forth herein.

133. Asdiscussed above, Take-Two's users must affirmatively assent to Take-Two's
User Agreement before using its services or playing its games, including GTAV and RDRII.
That agreement contains specific provisions that prohibit, among other things, creating
unauthorized copies of Take-Two's games or atering and creating derivative works based on
them.

134. Take-Two fulfilled all of its obligations pursuant to the User Agreement.

135. Having accessed Take-Two’s services and played its games, including GTAV and
RDRII, Wyckoff and, upon information and belief, Doe Defendants are aware of the User
Agreement and its obligations.

136. Despite agreeing to the User Agreement, Wyckoff, and, upon information and
belief, Doe Defendants, will induce, other GTAV, RDRI, and RDRII players to breach their
contractual responsibilities by using the Infringing Programs for purposes expressly prohibited
by the User Agreement.

137. Defendants actionsin inducing these breaches of contract are intentional, illegal,
and will have been engaged in for the specific purpose of inducing the GTAV, RDRI, and RDRI|I

players using the Infringing Programs to breach their agreements with Take-Two.
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138.

As aproximate result of Defendants' tortious interference with contract, Take-

Two has been damaged, and Defendants have been unjustly enriched, in an amount to be

determined at trial.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff Take-Two respectfully requests judgment against Defendants as

follows:

A.

Find that Defendants have infringed Take-Two's copyrightsin GTAV, RDRI, and
RDRII directly and contributorily;

Find a substantial likelihood that Defendants will continue to infringe Take-Two's
intellectual property unless enjoined from doing so;

Find that Defendants have breached the User Agreement;

Find that Defendants will tortiously interfere with Take-Two’ s contracts with its
other GTAV, RDRI, and RDRII players unless enjoined from doing so;

Issue a preliminary and permanent injunction enjoining Defendants and all
persons, firms and corporations acting in concert with them, from directly or
indirectly infringing Take-Twao’s copyrights (in whole or in part, in any medium,
and through any means including but not limited to cloud streaming, vpn, or
remote access), including, but not limited to, (a) creating, writing, or developing
derivative works based upon any portion of Take-Two'’s video games, including
GTAV, RDRI, and RDRII; (b) creating, writing, developing, maintaining,
producing, advertising, promoting, accessing, using, and/or distributing any
computer program that alters Take-Two’s games, including without limitation the
Infringing Programs; (c) inducing or materially contributing to the direct
infringement or altering of any of Take-Two’s existing or future copyrighted
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works by others; (d) violating Take-Two’s User Agreement by, among other
things, “ug[ing] or install[ing] the [Take-Two] Software (or permit[ting] othersto
do same) on a network, for on-line use” and * prepar[ing] derivative works based
on, or otherwise modify[ing] [Take-Two] Software in whole or in part”; (€)
intentionally or tortioudly interfering with Take-Two'’s contracts with its video
game players by encouraging or inducing other players of Take-Two video
games, including GTAV, RDRI, and RDRII, to breach their contractual
responsibilities to Take-Two; (f) operating or assisting any website designed to
assist othersin creating, writing, developing, maintaining, producing, advertising,
promoting, possessing, accessing, using, and/or distributing any computer
program that alters Take-Two’ s video games, including GTAV, RDRI, and
RDRII; and (g) assisting, aiding, or abetting any other person or business entity in
engaging in or performing any of the activities referenced in this Paragraph;
Order Defendants to render a full and complete accounting to Take-Two for their
profits, gains, advantages or the value of the business opportunities received from
the foregoing acts of infringement and breach;

G. Order Defendants to permanently delete and destroy all copies of any computer
program that alters Take-Two’ s video games, including without limitation the
Infringing Programs,

Enter judgment for Take-Two against Defendants for all damages suffered by
Take-Two and for any profits or gain by Defendants attributable to infringement
of Take-Two’sintellectual property, breach of the User Agreement, and tortious

interference with contract in amounts to be determined at trial;
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Enter judgment for Take-Two against Defendants for statutory damages based
upon Defendants” willful acts of infringement pursuant to the Copyright Act, 17
U.S.C. § 101 et seq;;

J. Award Take-Two costs and disbursements of this action, including reasonable
attorney’ s fees and costs pursuant to 17 U.S.C. § 505;

K. Award Take-Two pre-judgment and post-judgment interest, to the fullest extent
available, on the foregoing; and

L. Grant such other, further and different relief as the Court deems just and proper.

DEMAND FOR JURY TRIAL

Plaintiff Take-Two demands atrial by jury on al issues so triable in this action.
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Dated: New York, New Y ork KIRKLAND & ELLISLLP
December 26, 2019

/s/ Dale M. Cendali

Dale M. Cenddli

Claudia Ray

Joshua L. Simmons
KIRKLAND & ELLISLLP
601 Lexington Avenue

New York, New York 10022
Telephone: (212) 446-4800
Facsimile: (212) 446-4900
dale.cendali @kirkland.com
claudiaray @kirkland.com
joshua.simmons@kirkland.com

Megan L. McKeown
KIRKLAND & ELLISLLP
609 Main Street

Houston, Texas 77002
Telephone: (713) 836-3600
Facsimile: (713) 836-3601
megan.mckeown@kirkland.com

Attorneys for Plaintiff
Take-Two Interactive Software, Inc.
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