UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

G. MARIE NEWBY, Individually, and
As Administratrix of THE ESTATE OF
TERRY CHILDRESS,

Plaintiffs,

)
)
)
)
)
)
V. ) Civil Action Number 3:22-CV-93

) Chief Judge Waverly D. Crenshaw, Jr.
CORECIVIC OF TENNESSEE, LLC, ) Magistrate Judge Jeffery S. Frensley
as owner and operator of TROUSDALE ) Jury Demand
TURNER CORRECTIONAL CENTER, )
DAMON HININGER, STEVE CONRY, )
RAYMOND BYRD, and SHAWNA )

)

)

)

CURTIS,

Defendants.

MEMORANDUM OF LAW IN SUPPORT OF DEFENDANTS’ MOTION
FOR COMPLIANCE WITH LOCAL RULE 83.04 AND TO STRIKE

Pursuant to Local Rule 83.04 and Federal Rule of Civil Procedure 12(f), Defendants
CoreCivic of Tennessee, LLC (“CoreCivic”), Damon Hininger, Steve Conry, Raymond Byrd, and
Shawna Curtis respectfully move the Court to grant their Motion for Compliance with Local Rule
83.04 and to Strike. Defendants specifically move the Court to: (1) order that counsel for Plaintiff
G. Marie Newby (“Newby”) cannot disseminate any public communication that would interfere
with a fair trial, including communications regarding this lawsuit or matters at issue in this lawsuit;
(2) instruct counsel for Newby that they must remove all public communications within their
control, including social media posts, that would interfere with a fair trial, including commentary

regarding this lawsuit or matters at issue in this lawsuit; (3) order that counsel for Newby comply
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with Local Rule 83.04; and (4) strike all Notices of Filing that Newby has submitted in this matter
that were filed without any proper purpose, which would include Docket Entries 33, 37, and 38.

I. INTRODUCTION

Defendants want and indeed are entitled to a fair trial with an impartial jury. Public
statements of opposing counsel, Daniel Horwitz (“Mr. Horwitz’), have made the possibility of a
fair trial potentially out of reach for Defendants. Continued public statements by Mr. Horwitz over
the months before the December 2023 trial of this matter undoubtedly will deprive Defendants of
a fair trial. Indeed, since this lawsuit was filed on February 11, 2022, Mr. Horwitz publicly has
discussed his opinions regarding this lawsuit and the alleged underlying facts on multiple
occasions. Some of these statements have referenced Terry Childress (“Childress”) while others
have referenced allegations that underlie this lawsuit, including claimed understaffing and violence
at the Trousdale Turner Correctional Center (“Trousdale”), while still others have referenced

documents that Mr. Horwitz obtained in this case and contends are relevant.

News4 Investigates: Former Correctional Officer
calls for increased staffing and medical care at
Trousdale Turner Correctional Center

wilson NASHVILLE
county 2

TUE 67° 38 WED 72° g THU 69° 38t

By Caresse Jackman
Published: Feb. 28, 2022 at 7:39 PM CST

(s 1% Zo¥in]

“‘The thing you need to understand about CoreCivic is,
they do not care when inmates in their custody die,’
Horwitz said . . . ‘Inmates are dying in their care who
should not be! These are preventable deaths, and they
would not be occurring if CoreCivic cared enough to
staff its facilities. The problem is they don’t!! And no
one is making them!!” Horwitz said . . . “These are not
just complaints and they’re not just allegations --there
are state audits that are filed on file, they are public
documenting the number of Class A incidents at this
facility. Which is higher than any other facility in the
state!” Horwitz said.” (Caresse Jackman, “News4
Investigates: Former Correctional Officer calls for
increased staffing and medical care at Trousdale Turner
Correctional Center,” WSMV4 (Feb. 28, 2022)
(formatting amended).!

' Mr. Horwitz tweeted about this story on February 28, 2022, and provided a link to the same. In
his tweet, Mr. Horwitz wrote: “TIL [Today I learned] I speak in exclamation points.”

2
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Mr. Horwitz’s social media posts are direct, a necessary requirement of Twitter, yet are

extraordinarily vicious in their verbiage. Certain of Mr. Horwitz’s social media posts specifically

mention Childress and contend that Defendants bear responsibility for his unfortunate death.

Indeed, these posts call CoreCivic a “death factory” and contend that CoreCivic “kill[s]” people.

e

Daniel A. Horwitz @danielahorwitz - Feb 18
CoreCivic is a death factory.

Daniel A. Horwitz @danielahorwitz - Feb 24
More people for @CoreCivic to kill this way, too.

tennessean.com

Trousdale Turner inmate "would not be dead' if CoreCivic staffed priso...
Terry Childress’ death at Trousdale Turner prison north of Nashville is
one of a growing string of prison homicides reported there.

Q 1 2 0 13 i

tennessean.com

Trousdale Turner inmate "would not be dead' if CoreCivic staffed priso...
Terry Childress’ death at Trousdale Turner prison north of Nashville is
one of a growing string of prison homicides reported there.

Q

] Qs i

Mr. Horwitz’s claims of understaffing and violence at Trousdale -- the precise allegations

that are at issue in the pending lawsuit -- are the subject of multiple social media posts on Twitter

that span several months. In those social media posts, Mr. Horwitz contends that Defendants

intentionally understaff Trousdale, permit inmate-on-inmate violence at Trousdale, and thus

condone or have no concern regarding death of or injury to inmates incarcerated at Trousdale.

Daniel A. Horwitz @danielahorwitz - Feb 10

Don't forget that CoreCivic also juices its profit margins by deliberately
understaffing facilities and skimping on healthcare. Which is why
@CoreCivic prisons are more violent, more deadly, and have worse health
outcomes year after year. They traffic in human misery.

@ Bianca® @giancaTylek - Feb 9
$Prison 1: @CoreCivic

Founded in 1983, CoreCivic is the nation’s oldest private prison corp. It
generates nearly $2Bn in revenue each year with over half coming from
federal contracts despite claims from the Biden admin that it has rolled
back private prison use. |

Show this thread

9] 11 2

QG
[=
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Daniel A. Horwitz @danielahorwitz - Apr 23

Is this illegal bullshit a @KL Gates special strategy? I've never seen this ona
@CoreCivic document before, which is not to say they haven’t been doing it
for awhile. Maybe they just do it to cover up murders.

e Daniel A. Horwitz @danielahorwitz - Apr 22
We should probably talk about this flagrant bullshit at some point, too.

records evidencing its tortious misconduct based on this complete
nonsense, do you think? @Popehat
Show this thread

ive
2021 at 12:47 p.m. via Milistonc, Inmate Tiplon was 5ccn approaching Inmate Jamison from behind when
Vin the neck with a sharp po Tipton stabbed Jami i he ran ar

spon.
ison was carried 1o medical by Inmate Gallegly, Inmate Williams, and Inmate Tackett.

legly. Inmate Willisms, and Inmate Tackett retumed to GB, they immediately started assaulting Inmate Co
iree unknown sharp objects. Inmate Gallegly, Inmate Williams, and Inmate Tackett took tums stabbing Inm
amate Williams is seen via Milestone stabbing Inmate Coleman in the neck and blood squirting everywhere
1fall 10 the pod door while he waits for help. Inmate Coleman was taking to medical where EMS arrived ar

Propriatary Informtion - Not For Distribution - Copyrighted - Property of CoreCivic
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Along with this, Mr. Horwitz has filed in the public record documents that he obtained

SUBSCRIBE NOW SUBSCRIBE |
950 or Yo ennessean. Seomtoran

Mews Sports Countles Business Music USATODAY Obituarles E-Edition Legals () O  89°F iy, Subscribe  Signin

through a subpoena duces tecum that

o8t ralevant

he issued in this matter and that he Trousdale Turner didn't accommodate Muslim inmate a

. _'.I':g;;:?gﬂ'?::iler didn't accommedate Muslim
contends are relevant to this matter inmates, brifly banned Quran, dacuments

on failed to

and then has posted the documents

onto social media and commented  Attorneys suing Trousdale Turner on behalf of G. Marie Newby
— whose son Terry Childress died while incarcerated last year —
recently published a set of deposition transcripts and prison
memos that were part of a different federal lawsuit from inmate
Boaz Pleasant-Bey. The transcripts and memorandums were not
same documents somehow found publicly accessible until Newby’s attorney, Daniel Horwitz,
subpoenaed the records and filed them with her lawsuit, Horwitz
said in a statement.” (Liam Adams, “Trousdale Turner didn't
accommodate Muslim inmates, briefly banned Quran, documents
reveal,” Tennessean (May 18, 2022) (formatting amended)).

about them on social media. These

themselves in the hands of local
media outlets. Just last month, a local
media outlet conveniently picked up a CoreCivic-related story, relying upon the documents that
were produced in response to the subpoena. While it is unclear who the local media outlet’s source
was for the document production, Mr. Horwitz showed his support for this story by posting about
it on social media the very day it was released. It does not appear that Mr. Horwitz intends to stop
his public commentary about this matter or about Defendants. Accordingly, Defendants are
requesting that the Court take necessary precautions to help alleviate the substantial risk of material
prejudice to their right to a fair trial with an impartial jury caused by this conduct.

II. FACTUAL BACKGROUND

Mr. Horwitz has provided public commentary regarding Childress and the allegations that
underlie this lawsuit since the lawsuit was filed on February 11, 2022. The commentary strikes at
the heart of the allegations in this lawsuit and what Newby must prove to potentially prevail at the

trial of this matter on her claims against Defendants. Some of the public commentary specifically

4
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discusses Childress’s incarceration at Trousdale while still other public commentary discusses the

allegations that are at issue in this lawsuit -- claimed understaffing and violence at Trousdale.

Daniel A. Horwitz @danielahorwitz - Mar 6
This is what happened to Terry Childress: tennessean.com/story/news/cri
. Were the other homicides foreseeable and preventable, too?

tennessean.com

Trousdale Turner inmate ‘would not be dead' if CoreCivic staffed priso...
Terry Childress' death at Trousdale Turner prison north of Nashville is
one of a growing string of prison homicides reported there.

O 1 Fl=2 Q 4 &

Daniel A. Horwitz
@danielahorwitz

What if, instead, you just don’t bother to employ
enough staff to check, then find the guy dead a whole
lot later after he is already decaying? Asking for
CoreCivic's @TrousdaleTurner.

(Via @ShortCircuit_1J.)

cab5.uscourts.gov/opinions/pub/2...

e Jasper, Tex. police arrested known drug user
(who maybe ingested a baggie of drugs on his
way to the jail) for public intoxication. Over the
next 34 hours, his condition worsened; he
vomits black liquid at least 3 times, cries out to
officers at least 62 times, and moans in agony
at least 70 times. Said one non-defendant
officer: "I should have looked, but, you know,
oh well.” Fifth Circuit: "[W]hether the officers
refused [the detainee’s] requests, or merely
disregarded them,” they violated his rights. No
qualified immunity.

11:34 AM . Jun 5, 2022 . Twitter for iPhone

3Retweets 2 Quote Tweets 12 Likes

Some of the public commentary from Mr. Horwitz has been directed to news outlets that

are located in Tennessee, including Channel 4 and The Tennessean, as previously referenced.

News4 Investigates: Former Correctional Officer
calls for increased staffing and medical care at
Trousdale Turner Correctional Center

wilsw(\ @ NASHVILLE TUE 67° 38 WED 72° 3§ THU 69° 3 FRI 70° &
county * ¥

By Caresse Jackman
Published: Feb. 28, 2022 at 7:39 PM CST

(s 1R JoJin]

“‘The thing you need to understand about CoreCivic is,
they do not care when inmates in their custody die,’
Horwitz said . . . ‘Inmates are dying in their care who
should not be! These are preventable deaths, and they
would not be occurring if CoreCivic cared enough to
staff its facilities. The problem is they don’t!! And no
one is making them!!” Horwitz said . . . “These are not
just complaints and they’re not just allegations --there
are state audits that are filed on file, they are public
documenting the number of Class A incidents at this
facility. Which is higher than any other facility in the
state!” Horwitz said.” (Caresse Jackman, “News4
Investigates: Former Correctional Officer calls for
increased staffing and medical care at Trousdale Turner
Correctional Center,” WSMV4 (Feb. 28, 2022)
(formatting amended).

More recently, the public commentary has focused on documents that were obtained

through a subpoena duces tecum (the “Subpoena’) that was issued in this lawsuit. On April 8§,

5
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2022, Newby issued the Subpoena to Tricia Herzfeld (“Ms. Herzfeld”) at Branstetter, Stranch &
Jennings, PLLC. Ms. Herzfeld and her firm represented former Trousdale inmate Boaz Pleasant-
Bey in a lawsuit against CoreCivic and certain of its employees. Through the Subpoena, Newby
requested “[a]ll discovery, inclusive of deposition testimony, produced by Defendant CoreCivic,
Inc., its current or former agents, and its current or former employees in MDTN Case 3:19-CV-
00486, Boaz Pleasant-Bey v. State of Tennessee, et al.” (Docket Entry 28). The Subpoena set a
date for compliance of May 4, 2022. (/d.). Defendants subsequently filed a Motion to Hold
Response to Subpoena Duces Tecum in Abeyance and moved the Court to hold Ms. Herzfeld’s
response to the Subpoena in abeyance until certain procedural requirements had been satisfied.
(Docket Entry 32). The Court granted Defendants’ Motion on May 12, 2022. (Docket Entry 35).
Defendants then filed a Motion to Quash the Subpoena on June 10, 2022. (Docket Entries 42, 43).

Ms. Herzfeld produced certain documents on May 4, 2022 -- namely, those that had not
been marked confidential or confidential attorneys’ eyes only pursuant to a protective order that
was entered in the Pleasant-Bey matter. Later that same day, Newby submitted a Fourth Notice of
Filing. (Docket Entry 33). The Fourth Notice of Filing attached all of the documents that Ms.
Herzfeld produced, which exceeded 2,000 pages. (/d.). Newby did not explain why she found it
necessary to file with the Court every document that Ms. Herzfeld produced to her. (/d.). Also
that same day, Mr. Horwitz turned to his public Twitter account with nearly 8,000 followers to
discuss the document production along with his personal opinions and views regarding CoreCivic.
Among other things, the social media posts: (1) highlighted intentionally limited portions of
documents that Mr. Horwitz obtained through the Subpoena; (2) contained commentary from Mr.
Horwitz on documents that he contends are relevant to this matter; (3) contained opinion

statements from Mr. Horwitz, including “[t]rue galaxy brain sh-t” and “I literally can’t even;” and

6
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(4) warned the media: “If you’re a journalist who is interested in sh-t like this, I can assure you
there are an almost uncountable number of mindblowing documents out there just waiting to be
unearthed or pried loose with pretty minimal effort.” The social media posts have been liked or
shared by multiple individuals, meaning that their true impact cannot be assessed simply by

examining Mr. Horwitz’s Twitter page. Representative examples of the posts follow:

e Daniel A Horwitz @daniclahiorwitz.- May. 3 ' Daniel A. Horwitz @danielahorwitz - May 4
If @CoreCivic’s Tennessee wardens are testifying that its facilities are . ; :
“never going to be fully staffed. Never,” I'm struggling to understand why Incredible. True galaxy brain shit.
@TNTDOCT doesn’t cancel its contracts. Also, how many times has e e S e e =
@KL Gates lied about CoreCivic understaffing? = T PR |
1  Trousdale who had their own texts. |
BYAD, RAVHROND on 8012021 eage 23 BY MS. MAPLES:
1  in the world, it hit us hard, too. Yeah. While I .f:';'” 3 o. Mr. Shonebarger, you know that's mot what 1
2 thers. 4 asked, right?
3 Q. Are you saying COVID impacted staffing 5 A COleay .
4 levels? & Q. Do you remember what I asked?
5 A Big time. Bverything. Every part of 7 A. You asked if they could buy a Bible but not
§ operations at the prison it affected. 8 buy the cther items; is that what you asked?
7 Q. Staffing levels were already a probles, 8 Q. Yea.
8 though, before COVID hit, to be fair, right? 0 & That's correct.
9 A. Yeak. 1 Q. When this was brought to your attention, what
10 MR. WELBORN: Object to the form. 12 did you do?
11 THE WITNESS: Did scmebody say something? 13 A. I called the warden's secretary and said
12 MR. WELBORN: You can answer if you can. 14 we've got a probles.
13 THE WITNESS: Again, when I arrived in April, 15 Q. Did anyone explain to you the rationale for
14 there was recruiting events going on. Always get your 16 this memc?
15  staffing up. That's nothing new. I mean, that's 17 A No.
16 nothing new to amy in every prisen I've ever worked at, 18 Q. You didn't ask?
17 even as a CO. It's nothing mew. You're never going to 18 A What I -- no, I did not ask. I don't
18 be fully staffed. Never. Raymond Byrd has never worked 20 recollect asking that question.
19 at a prison, from a correctional officer until now, that 21 Q. You weren't curious as to what the thought
20 was fully staffed. So you're always hiring. You're 22 proceas was behind banning all -- bamning purchase of
21 always hiring. And when I got to Trousdale, we were 23 all religious texts except the Bible?
22 hiring. 24 A Overall, yes, but I had a more partinent
23 BY MS. MAPLES: 25 concern that I wanted to talk to them about.
24 Q. But when you got to Trousdale, I think we
28 have alzeady talked about this, you were informed that i i m:mgﬁmngum i Pl e
Brggs & Associates 615462-0037
Case 322.cv00083 DocumerVasiolipafanmesten Page 23 of 72 PagelD # 696 O 1 ‘Ll 4 O 19

5D ) Q 16 i

7
312510293.1

Case 3:22-cv-00093 Document 46 Filed 06/10/22 Page 7 of 19 PagelD #: 4170



Daniel A. Horwitz @danielahorwitz - May 4 Daniel A. Horwitz @danielahorwitz - May 4

Holy wow. @CoreCivic banned the Koran for a time at one of Holy shit
facilities: BOZA PLEASANT.BEY ys STATE OF TENNESSEE
BYRD, RAYMOND on 05.07/20: Page 84
Page 65 Tage 64
1 Q. If there was a record of that, where would I 1 required?
2 find it? 2 A Okay.
3 A Again, any restrictions would be, if it was 3 Q. Now, you referred a second ago to, I'd have
4 memorandum-based, it would be -- it would have been in 4  to see the rosters, right?
5 that memorandum book that was maintained by my secrstary s A F—
& or the quality assurance manager or in the chaplain s a. Is this the seme roster that you'rs referting
L T to, the same one that they're talking about in this
8 Q. 8o to your knowledge, did you ever have a §  nonsoeplissce Ttas 37
9 memorandum banning the Koran from entering Trousdale?
] A Yes. I'm -- yes.
10 A. I think there was originally and then we
10 Q. Ckay. And do you ses that here,
11 identified that that was done in error and amended that.
11 noncompliance Item 3, under moncompliance issue, Mr.
12 Q. 8o when you say there was originally, what do

12 walton has written: All ecritical posts shall be staffed
13  as required. However, multiple critical posts were not
u d during the period for the month of
15 December. There were 31 days in the month of December,

13 you mean?
14 A. I believe we had drafted a memorandum that

15 had specific items that were not authorized. And then

15 there was a discussion with Chaplain Shenebarger
16 which the shift rosters reflected 733 critical posts

17 were not filled on time or were left vacant during the
18 security shift?

17 follewing that that amended that memorandum. I don't
18  know what specific items we changed, but there was some
19  that were accidentally placed onto the memo originally

20  that should not have been placed on the memo. » L T see that,
£ By e RATe e R ik 20 Q. Do you remember being motified in December of
22 o T 0 not. 21 2020, or after December of 2020, that for that momth,
23 Q. Do you know where a copy of that memo would 22 there were 733 critical posts not filled on time or left
24 exist? a3 weoss
25 A.  Again, I think the memo should be in that u A. Mo, I don't recall seeing this document, no.
25 Q. Does that number, 733 critical posts not
e ser e (VO CATONRR SIRIRONT. i o
Briggs & Associates 615/482-0037
I 1 22 ) 59 Case 322.cv-00093 DocumenMeatniealaesasnt Page 64 of 72 PagelD #: 737
e 1 2 Q 25 fun
Danlel A. Horwitz @danielahorwitz - May 5 Daniel A. Horwitz @danielahorwitz - May 5 i
If you're a journalist who is interested in shit like this, | can assure you there _@CoreCivic didn’t file mandatory prison rape reports for five months and
are an almost uncountable number of mindblowing documents out there virtually nobady in this state gives a shit.

just waiting to be unearthed or pried loose with pretty minimal effort.
& Daniel A. Horwitz @dznislzhorvitz - May 4
| literally can't even

Show this thread

@ Daniel A. Horwitz @danieianonwitz - May 4

Holy wow. @CoreCivic banned the Koran for a time at one of its
Tennessee facilities:

Show this thread

BOZA PLEASANI-BEY vs STATE OF TENNEBSEE
Page 86 AN, RAVMIOND an SATIZ00 Page B
]
1 @ If there was a record of that, where would I 1 0. e &HT
2| [Kisaixy 3 pags, ha's writtem that the Trousdals wardsn slash
3 A. Again, any restrictions would be, if it was & aid net i ths £, Sapt o 3
4 sesorandum-based, it would be -- it would have been in 4 Hovesbar and Decssber 3020 monthly repartat
§  that memorandum book that was maintained by my secretary 5 A T mee that.
§ or the quality assurance manager or in the chaplain M T
7 area. 7  reports, or did you have a designes?
] Q. S0 to your knowledge, did you ever have a ® A, 1 had a designes.
§ memorandum banning the Koran from entering Trousdale? E] Q- and when we'r: arring to the reports, are
10 A. I think there was originally and then we 19 theass reports related to what?
11 ddentified that that was dome in ervor and amended that. 1 e It says PRER. FREA.
12 §. 8o when you say there was origimally, what do 12 @.  Wall, let's sss, it swys hers: Detersime Lf
13 you meant 13 TDOC central office directors have reported delays on
1 A. I believe we had drafted a memorandum that 14 any instances of required slash requested reports or
15 had specific items that were not authorized. And then 15 informaticn that has not been provided in a timely
16 there was a discussios with Chaplain Shonebarger 1f  manner as requested. Do you see that?
17  following that that amended that memorandus. I dom't a L T e,
18 know what specific items we changed, but there was some e @ 8o it sesms 1ike the FNEA imspection reporte
15 that were accidentally placed onto the memo originally 13 are the enss that weze Bot mamt for & pariced of tive
20  that should not have been placed on the memo. - "
1 Q. Do yeu have a copy of that mesmo? b el -
2 X sl FH 2 Why is it lsportant to subadt PREA reports?
FE ] Ao It's im ths contract.
23 Q. Do you know where a copy of that mesc would
M4 2 Doss it impact the safety of the prisca, do
24 exist?
25 you think?
25 A. Again, I think the memc should be in that
Briggs & Associntes 815482-0037
Briggs & Associates 6154820007 Case 3 22.cv-00093 Documerd S8, JAORMT Page 16 of 52 PageiD & 761
Q a3 D 10 o
Q 2 T 1w [WART 1T
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Also without association with any pleading or motion, Newby submitted a Fifth Notice of

Filing on May 25, 2022. (Docket Entry 37). This filing purportedly attached additional documents

that were produced in response to the Subpoena -- which collectively total 1,084 pages. (/d.). On

the same day that the Fifth Notice of Filing was submitted, Mr. Horwitz turned to social media to

provide his personal commentary about the document production -- a production that Mr. Horwitz

contends is relevant to this lawsuit. Mr.
Horwitz boasted that this lawsuit gave
him “subpoena power” and then
proceeded to make comments that have
direct and specific bearing on the

allegations in this lawsuit. He accused

Daniel A. Horwitz @danielahorwitz - May 25

We have more @CoreCivic documents. They reveal pervasive and extended
non-compliance with staffing and other requirements at @TrousdaleTurner.
They also reveal that @TNTDOCT knows about all of it and that its former
Commissioner lobbied to protect the company. Let’s dig in. l

Daniel A. Horwitz @danielahorwitz - May 25

First, some context. We represent a mother whose son was murdered at
@CoreCivic’s Trousdale Murder Correctional Center, Tennessee’s most
dangerous and notorious prison. He was one of far too many CoreCivic
victims. The case gives us subpoena power.

CoreCivic of non-compliance with staffing requirements, massive understaffing, falsifying

staffing records, and violating constitutional obligations -- alleged conduct that Mr. Horwitz labels

as “just business as f-cking usual” at the facility at issue in this lawsuit -- Trousdale. Below are

representative examples of social media posts from Mr. Horwitz on May 25, 2022:

Daniel A. Horwitz @danielahorwitz - May 25

We learn that @CoreCivic’s noncompliance is persistent and recurring and

is not even close to being limited to staffing issues.

Daniel A. Horwitz @danielanorwiiz - May 25
We also learn that they are just constantly misrepresenting their staffing
levels and that @TNTDOCT is aware.

312510293.1
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Daniel A. Horwitz @danielahorwitz - May 25
And the @TNTDOC1's Inspector General attests that *if the Commissioner
wanted to," he could declare @TrousdaleTurner a security risk and assume
control of the facility.

Daniel A. Horwitz @danielahorwitz - May 25
What else do we leamn from these on-site compliance monitors? Well, we
learn things like @CoreCivic is submitting falsified staffing records to
@THNTDOCT, and that the TDOC is aware of it.

3  you to it, it's not a deadline.
m&fﬁg-&‘;ﬁ"emﬂmew? Feorih L) A, Good. Don't tell my boss because when I put
[ N S T Fage 115 | 5  deadlines out, I get myself in trouble.
3 B 6 @.  Absolutely not.
. ° o p— 7 A Within the next couple of weeks.
i coupiiank Eam; necorde ant Raperte. Teea 87 ] Q. It looks like my lights just went off in my
5 A Yas. 9 office. So if you all will just give me cne quick
6 Q. And doss’ this sEaks’ that CoreCivic has nok 10 second to turn back on. We're energy efficient here and
T provided monthly SEALELng SepOEta)aa’ requied agRinT 11 I apparently haven't been moving encugh. Give me one
B MR. WELBORN: Object to the form. 12 second.
9 MR. AUMANN: Same objection. 13 Besides liquidated damages, is there anything
10 THE WITNESS: ALt the time of this repoct, 14 else that the department can do to ensure compliance
11 this iance report that the 15 with terms of the contract with Trousdale?
12 reports recelved were not accurate. It was not that 16 A The contract allows for, if there are
13  they had not provided a staffing report, but they had 17  instances where, T mean, I guess we would call them huge
14 not provided accurate staffing reports. 18  security risks or security issues or huge deficlencies,
15  BY MS. MAPLES: 19 the cosmissioner has the authority to, ome, demand
16 Q.  Okay, so they submitted something, it just 20 ismediate compliance, which would require an immediate
17 was wrong? 21 plan of corrective action. He can then sither accept
18 A. Yes, ma'am, and that —- 22 that or decline it or deny it, to which they have to
L3 M BN «Chjactd oo e Samm: le o up with another plan or we give them a plan
8] SBi s MAPLER) 24 to comply with. Then those instances also allow for the
a 2. Soiimlead 25 department's discretion, either a full or a partial
22 A And that's what the bullets detail below.
23 Q. Do you see the next document with the Batas Briggs & Associates 615482-0037
24 stamp TOOC 001405 is dated February 13th of 20207 Case 3:22-cv.00093  Documend sl Page 37 of 70 PageiD #: 3516
i = |
Briggs & Associates 615482-0037
Case 322-cv-00093 Document SHEEL® Page 115 of 162 PagelD #. 3097 BOZA PLEASANT-BEY vi STATE OF TENNESSEE
YOUNG, KELLY on (/182021 Page 38
Q 5 2 O 5 ‘1‘ | 1 assumption of control to remedy the issue. 5o that
(O o1 QU s &
Daniel A. Horwitz @danielanorwiiz - May 25

Daniel A. Horwitz @danielahorwitz - May 25
Through subpoenas, we've been able to get documents about the prison
that @CoreCivic produced in past cases but was able to keep hidden from
public view. Like a document demonstrating that they banned purchase of
the Quran and the Torah, but not the Bible.

Let’s hear from one of the @TNTDOC1's on-site compliance monitors about
the staffing problem at @TrousdaleTurner. Isit a secret?

Mo. The facility has literally never had compliant staffing levels. Never.
And the TDOC knows it because it documents it.
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Trousdale Turner didn't accommaodate Muslim inmates, briefly banned...

Mirroring cases around the country, Trousdale Turner prison failed to (OB Tl 3 (WA e
accommodate Muslim inmates, but not Christians, new records reveal.
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Daniel A. Hol

rwitz @danielahorwitz - May 25

What about the TDOC's other on-site monitor? Did he get duped?

MNo. Leaving critical posts unstaffed there is “a common thing,” he says.

“At least once a day.”

BOZA
BRUN,

PLEASANT-BEY vs STATE OF TENNESSEE
. CHRIS on Q40872021

Page 41

L

11
12
13
14
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1E
b
18
19
20
21
2z
23
24
25

A. I deo.
Q. And here, you found that there were
al in which gated uaits and pods were

monitored on an irregular basis at least every 30
minutes, right?

MR. WELBORN: Object to the form.

ME. HASHEMIAN: You can angwer.

THE WITHMESS: That's correct. There --

this isn't just restrictive housing. As you can see, B

Unit is notated on hare as well. And that's not a
restrictive housing uait.
BY M3. MAPLES:
Q.  Oh, okay. So that was happening facili
wide, not just in the segregated units and pods?
MR. WELBORN: Object to the form.

THE WITMESS: There was one additional unit.

BY MS. MAPLES:

Q. Okay. Has CoreCivic had situations in which

an officer who was assigned to cne pod or one unit

not present and so officers from other units or pods had

to cover the oversight of the vacant pod or unit?
A. Yes, that's occurred.
Q- How often does that occur?
A. When a critical post is not filled. So

a common thing, at least once a day.

Faga 41|

not

but

ty

it is

Case 3:22.cv.00093  Documen

Daniel A. Horwitz @danielahorwitz - May 25
Let's talk about what @TNTDOCT “can” do, though. The contract with

Briggs & Associates 615/482-0037

551 0 i

Page 41 of 80 PagelD #: 2043

@CoreCivic provides for liquidated damages when they fail to adhere to
contract requirements. And boy have they failed to adhere. There have
been “millions of dollars” in damages assessed for this facility alone.

t has not happened, then we foliow

ther action related t

ted damage et

0. When you say liquidated damages, what do
you mean by that?

A, It's a monetary penalty that has to be
paid by the vendor where funds are held back for a
wiolation that has mot been corrected:

0. And do you know how much money, if any, in
the liquidated damages that Corecivic has had to pay

for the Trousdale facility?

MR. AUMAN objection
farm. You tan go ahead and answer.

THE WITNESS: You know, 1 do mot know,
couldn't ¢ you right mow exactly how much that
i3, so for a specific number, [ don't have that in
BY MS. HERIFELD:

Q.
Form. You
can go ahead and anawer.

THE WITNESS: It's in the millions of
deliars, but @ don't kKnow the Xact number.

BY M5, HERZFELD:

2. Do you

Case 3:22-cv-00093 Document 3712 Riled 0828221 Puge 20 of 233 PageiD - 3771

3125102931
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Daniel A. Horwitz @danielahorwitz - May 25
Past documents have showed MASSIVE understaffing: Something that
everyone knows is true and that @TNCOT has repeatedly found was true
during audits, but which @CoreCivic falsely denies at every opportunity
(just ask @Caressel and others).

@ Daniel A. Horwitz @danislahorwitz - May 4
Holy shit
Show this thread

BOZA PLEASANTBEY va STATE OF TENNESSEE
BYRD. RAYMOND cn 080772021 Page &4
Tage 14
1  reguired?
2 A. Okay.
3 Q. Now, you referred a second ago to, I'd have
4 to see the rosters, right?
5 A Corzect.
€ Q.  Is this the same roster that you're referring

7 to, the same one that they're talking about in this

8 noncompliance Item 37

9 A, Yes. I'm -- yes.

10 Q. Okay. And do you see that here,

11 aoncompliance Item 3, under noncompliance issue, Mz.

12 Walton has written: All critical posts shall be staffed
13 as requizred. However, multiple critical posts were not
14  covered during the momitoring pericd for the month of

15 Decesber. Thers were 11 days in the month of December,
16 which the shift rosters reflected 733 critical posts

17 were not filled on time or wers left vacant during the
18 security shift?

13 A. I see that.

20 Q. Do you remember being notified in Decesber of
21 2020, or after December of 2020, that for that month,
22  there were 713 critical posts not filled on time or left

23 vacaat?
4 A. No, I don't recall seeing this document, no.
5 Q. Does that nusber, 733 critical posts not
Briggs & Associates 615482-0037
Case 322-cv-00033  DocumenMasiy e, Ja0RpSERE Page 64 of 72 PagelD # 737
O Qe (VA fu

Daniel A. Horwitz @danielanorwitz - May 25

But mostly we learn that massively deficient and constitutionally non-
compliant staffing is just business as fucking usual at @TrousdaleTurner.
pic.twitter.com/pLIJSADDKO

Q1 111 Q8 i
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Most recently, Newby filed a Sixth Notice of Filing on May 26, 2022. (Docket Entry 38).
This filing attaches the Declaration of Raymond E. Watison (“Watison”). (Id.). Watison is a
prisoner of the State of Tennessee and

9 Daniel A. Horwitz @danielahorwitz - May 27

makes various allegations regarding Sk S Al S S s e

@CoreCivic’s @TrousdaleTurner Correctional Center? If so, please feel free
to mail me a declaration like this gentleman did.

alleged violence and understaffing at
Trousdale. (Id.). The Sixth Notice of
Filing does not address the reason that
Newby submitted it to the Court and thus
placed it into the public record.

Nevertheless, the very next day, Mr.

Horwitz posted the Declaration onto

social media and encouraged others to contact him regarding alleged malfeasance at Trousdale.
The referenced tweets are just a few examples of many months’ worth of Mr. Horwitz’s

inappropriate tweets regarding Defendants, alleged violence and understaffing at Trousdale, and

the allegations in this lawsuit. When
11 Daniel A. Horwitz Retweeted
Just City @JustCity901 - May 18
@ For-profit prisons are poorly run and face even less scrutiny than state-run
facilities. #EndCoreCivic

read together, it is clear that Mr.
Horwitz’s tweets are intended to, as Mr.
Horwitz indicated in a retweet, “#EndCoreCivic.” Relevant here, they are intended to, or at least
have the effect, of depriving Defendants of their right to a fair trial. Mr. Horwitz’s efforts have
crossed a line as he is impeding on Defendants’ right to have a fair trial with an impartial jury.

Thus, Court intervention at this juncture is both appropriate and necessary.

12
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III. LAW AND ARGUMENT?

Under Federal Rule of Civil Procedure 12(f), a court “may strike from a pleading an
insufficient defense or any redundant, immaterial, impertinent, or scandalous matter.” FED. R.
Civ. P. 12(f). The court may do so on its own or on motion made by a party. /d. Indeed, courts
have the “inherent authority to strike any filed paper which [they] determine[] to be abusive or
otherwise improper under the circumstances.” Dowell v. Bernhardt, 2019 WL 6909461, at *6
(M.D. Tenn. Dec. 19, 2019). As such, courts may strike filings that do not comport with the
applicable rules. See e.g., Walker v. Bradley Cnty., 2011 WL 1877792, at *1 (E.D. Tenn. May 17,
2011) (“Both Plaintiff’s affidavit and the affidavit of his counsel contain hearsay, improper opinion
based on speculation, and facts irrelevant to the Court’s ruling on the instant summary judgment
motion. Therefore, the Court will GRANT Defendants’ motion to strike . . . and will order
STRICKEN from the record Plaintiff's improperly filed affidavits.”).

Along with this, courts have “long recognized that adverse publicity can endanger the
ability of a defendant to receive a fair trial.” Gannett Co. v. DePasquale, 443 U.S. 368,378 (1979).
Courts have “an affirmative constitutional duty to minimize the effects of prejudicial pretrial
publicity.” Id. In exercising their authority, courts should “adopt reasonable measures to avoid

injury to the parties by reason of prejudicial or inflammatory publicity.” CBS Inc. v. Young, 522

2 While not the focus of this brief, it is noteworthy that Mr. Horwitz’s conduct is in violation of
the Tennessee Rules of Professional Conduct (the “RPC”). Under the RPC, a lawyer “should use
the law’s procedures only for legitimate purposes and not to harass or intimidate others.” Tenn.
Sup. Ct. R. 8, Preamble & Scope. A lawyer also should not directly communicate with entities
known or should be known as legally represented. See Tenn. Sup. Ct. R. 8, RPC 4.2. Mr. Horwitz
has violated this requirement by sending direct communications to CoreCivic and specifically by
directly tagging CoreCivic in social media posts that are relevant to this lawsuit.

13
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F.2d 234, 241 (6th Cir. 1975). This Court has adopted such measures under Local Rule 83.04,
which provides in relevant part as follows:?

A lawyer who 1is participating in or has participated in the
investigation or litigation of a matter, either directly or indirectly,
must not make any extrajudicial statement (other than a quotation
from or reference to public records) that the lawyer knows or
reasonably should know will be disseminated by public
communication and will have substantial likelihood of materially
prejudicing an adjudicative proceeding in the matter, including
especially that will interfere with a fair trial.

L.R. 83.04(a)(1). The Rule further provides that certain types of statements are “more likely than
not to have a material prejudicial effect on a proceeding,” and are presumptively prejudicial. L.R.
83.04(a)(2). These presumptively prejudicial statements include the following:

(A)  Evidence regarding the occurrence or transaction involved,

(B)  The character, credibility, or criminal record of a party,
witness, or prospective witness;

(C)  The performance or results of any examinations or tests or
the refusal or failure of a party to submit to an examination
or test; and

(D)  Information that the lawyer knows or reasonably should
know is likely to be inadmissible as evidence at trial or that
would, if disclosed, create a substantial risk of prejudicing
an impartial trial.

Id. They also include “inflammatory” pretrial publicity pervading the surrounding community.
See Foley v. Parker, 488 F.3d 377, 387 (6th Cir. 2007); Nevers v. Killinger, 990 F. Supp. 844, 854

(E.D. Mich. 1997), aff’d, 169 F.3d 352 (6th Cir. 1999).

3 “[T]he Supreme Court [has held] that a local rule prohibiting attorney speech that had a
‘substantial likelihood of material prejudice’ on a [] trial d[oes] not violate the First Amendment.”
United States v. Wecht, 484 F.3d 194, 204 (3d Cir. 2007), as amended (July 2, 2007) (citing Gentile
v. State Bar of Nevada, 501 U.S. 1030, 1063 (1991)).

14
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The issue of prejudicial extrajudicial statements has been addressed by the Southern
District Court of Ohio in the similar case of Aaron v. Durrani, 2013 WL 12121516 (S.D. Ohio
Oct. 1, 2013). In Aaron v. Durrani, the plaintiff’s counsel referred to the defendant as “Butcher
of Pakistan” and “posted various letters and transcripts of conversations with alleged ‘informants’
on counsel’s website, blog, Facebook, and in pleadings, which directly concern [the plaintift’s]
allegations against [the defendant] in this lawsuit before this Court.” Id. at *1. In response, the
defendant requested a gag order and argued that counsel’s conduct imposed a substantial likelihood
of prejudicing the defendant’s right to a fair trial. /d. at *1-2. The court agreed and granted the
request for a gag order. Id. at *2. The court reasoned: “‘The Butcher of Pakistan,’ the ‘title’ which
the plaintiff’s counsel has associated with [the defendant], is unquestionably racially inflammatory
and prejudicial.” Id. The court further reasoned that counsel’s conduct “supports [the defendant’s]
request for a Gag Order prohibiting all counsel, their representatives, and the parties from making
further statements to the press or via other social media outlets in order to preserve all parties’
inalienable right to a fair trial by an impartial jury.” Id.

As in Aaron, Mr. Horwitz has posted numerous inflammatory tweets about CoreCivic.
Among other things, he has claimed that CoreCivic deals drugs, that CoreCivic has “kill[ed]”
people, and that CoreCivic is a “death camp.” He also has claimed that CoreCivic does not

DamelA Horwitz @danielahorwitz - Apr
properly care for the inmates who are entrusted oreGivic’s dealing drugs again: t

Daniel A. Horwitz @danielahorwitz - May 17

"CoreCivic is a Drug-Free Workplace” is some of the absolute funniest shit |
have ever seen. It's easier to get drugs in a @CoreCivic facility than almost
anywhere else in America.

58  Daniel A. Horwitz @danielahorwitz - Feb 24
9 More people for @CoreCivic to Kill this way, too.

to its custody and specifically that neither
CoreCivic nor the State of Tennessee “give[] a

sh-t” about the inmates who are incarcerated at

Daniel A. Horwitz @danielahorwitz - Apr 8

Trousdale. He is wrong. He also is violating Why does @TNTDOCT continue to let this @CoreCivic death camp
operate?
Local Rule 83.04. There is no difference Dariel A. Horwitz @danieizhorvitz - May 5

,,,,,,, vic didn*t file mandatory prison rape reports for five months and
wrtualry nobody in this state gives a shit.

15
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between the public statements that Mr. Horwitz has made and the public statements that counsel
made in Aaron. They severely impact the ability of Defendants to obtain a fair trial.

Along with this, the public comments that Mr. Horwitz has made are presumptively
prejudicial under Local Rule 83.04(a)(2). As an initial matter, these comments are relevant to the

“occurrence or transaction involved.” L.R.

Daniel A. Horwitz @danielahorwitz - Apr 8

Yall, the next @TNCOT audit of @CoreCivic prisons here isn’t going to
83 04(3)(2)( A) Many of the comments pertain come out until December 2023. @TNTDOCT gives precisely zero (0) fucks

when inmates die at CoreCivic prisons. Are we really just going to tolerate

this?

to ChildreSS SpeCiﬁcaHy or to alleged @, Daniel A. Horwitz @danielahorwitz - May 21
9 It's past time for the DOJ's @CivilRights Division to intervene and take over
. @CoreCivic’s Tennessee prisons. The company’s routine noncompliance
understafﬁng and violence at Trousdale -- with safety standards is widely known, and @TNTDOCT has shown time and

again that it won’t do its fucking job.

claims that are directly at issue in this action. &g Daniel A. Horwitz @danielahorwitz - May 31
CoreCivic is the single worst thing ever to come out of Williamson County,
which is an Olympic-pole-vault-high bar. (@TheTNHoller is the best.)

Indeed, by filing the Fourth, Fifth, and Sixth

Notices of Filing, Mr. Horwitz concedes that he believes the documents obtained through the
Subpoena and his comments regarding those documents are relevant to this action. Second, Mr.
Horwitz’s comments do nothing but tarnish CoreCivic’s character and credibility. L.R.

R, Daniel A. Horwitz @danielahorwitz - Apr 23 ~  83.04(a)(2)(B). It is substantially likely
e Is this illegal bullshit a @KL Gates special strategy? I've never seenthison a

@CoreCivic document before, which is not to say they haven’t been doing it

for awhile. Maybe they just do it to cover up murders. that a juror’s impression of CoreCivic

Daniel A. Horwitz @danielahorwitz - May 4

e If @CoreCivic’s Tennessee wardens are testifying that its facilities are would be tainted by the image painted by
“never going to be fully staffed. Never,” I'm struggling to understand why
@TNTDOC1 doesn’t cancel its contracts. Also, how many times has

@KLGates lied about CoreCivic understaffing? Mr. Horwitz’s public comments. Mr.
Horwitz even tries to further instill this image based on similar, inappropriate statements about the
undersigned counsel. Third, Mr. Horwitz’s public comments pertain to the performance or results
of examinations conducted regarding CoreCivic’s operation of Trousdale, as many of the
comments address the Tennessee Department of Correction’s evaluation and oversight of
CoreCivic, including through contract monitors who are located within the facility. Finally, Mr.

Horwitz certainly knows or should know that his comments are inadmissible at trial and, more

16
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importantly, that his comments create a substantial risk of prejudicing an impartial trial. Among
other things, the comments contain inadmissible hearsay, contain inadmissible opinion testimony
from counsel in the action, are irrelevant, and are highly prejudicial.

For example, a statement like this would have no place in the trial of this matter:
“CoreCivic is the single worst thing ever to come out of Williamson County, which is an Olympic-
pole-vault-high bar.” More than this, Mr. Horwitz’s public comments absolutely will prejudice
Defendants’ ability to obtain a fair trial. They are intended for vast public consumption and
specifically are directed to Mr. Horwitz’s nearly 8,000 Twitter followers and to the public at large.
They have been retweeted and shared multiple times over, significantly increasing their reach.
They also have been picked up by local media outlets with incredibly high volumes of readers and
viewers, like Channel 4 and The Tennessean. The negative impact on Defendants and on their
right to a fair trial with an impartial jury cannot be understated. And, if allowed to continue, the
public comments by Mr. Horwitz only will worsen, particularly as the parties begin the written
discovery and deposition phase of this lawsuit.

Certain documents that Mr. Horwitz attached to his social media posts admittedly are in
the public record, but that is only because Mr. Horwitz placed them there himself when he filed
thousands of pages of documents in this lawsuit through Notices of Filing. In other words, these
documents improperly were placed in the public record. Local Rule 7.01 limits the type of
documents that may be filed in support or in opposition to a motion. L.R. 7.01. A party may not
circumvent these filing parameters by simply filing a notice with the Court. See In re Ex Parte
Caterpillar Inc., 2020 WL 1923227, *6 (M.D. Tenn. April 21, 2020) (holding that the notice of
supplemental authority must be “disregarded” as it “exceed[ed] the parameters of a simple ‘notice’

filing”).

17
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Indeed, a lawyer cannot file whatever document he or she wants with the Court. Even
more, a lawyer cannot file thousands of pages of documents with the Court, contend that they thus
are in the public record, and share them for public consumption with negative and prejudicial

Commentary that will impact a fair e Daniel A. Horwitz @danielahorwitz - May 25
This degree of profit-motivated deliberate indifference—which is regularly
. killing people—is obscene at a level that even | find surprising. But don’t
trial. Here, on the very day that Newby take my word for it. You can read the latest documents for yourself—freely
available on PACER—right here:

filed her Fourth and Fifth Notices of

dropbox.com
TDOC Depositions (Filed)

Filing, Mr. Horwitz immediately
Shared with Dropbox

started making social media posts
regarding the documents. He even shared them for public consumption through a publicly
accessible Dropbox account. Defendants simply want a fair trial with an impartial jury. Mr.
Horwitz’s public statements already may have made that out of reach for Defendants. Continued
public statements regarding Childress, Defendants, and the underlying allegations in this lawsuit
certainly will deprive Defendants of their right to a fair trial with an impartial jury. It is clear that
Mr. Horwitz will not stop until he is ordered to do so. Defendants, therefore, request that the Court
stop this improper conduct that clearly violates Local Rule 83.04 and the foundations upon which
the judicial system is based.

IV. CONCLUSION

For these reasons, the Court should grant Defendants’ Motion for Compliance with Local

Rule 83.04 and to Strike. The Court specifically should:
(1) Order that counsel for Newby cannot disseminate any public communication that
would interfere with a fair trial to include communications regarding this lawsuit

or matters at issue in this lawsuit;

18
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(2) Instruct counsel for Newby that they must remove all public communications

within their control, including social media posts, that would interfere with a fair

trial, including commentary regarding this lawsuit or matters at issue in this lawsuit;

3) Order that counsel for Newby comply with Local Rule 83.04; and

(4) Strike all Notices of Filing that Newby has submitted in this matter that were filed

without any proper purpose, which would include Docket Entries 33, 37, and 38.

Respectfully submitted,

/s/ Joseph F. Welborn, I11

Joseph F. Welborn, III (#15076)
joe.welborn@klgates.com

Erin Palmer Polly (#22221)
erin.polly@klgates.com
Terrence M. McKelvey (#36531)
terrence.mckelvey@klgates.com
K&L Gates LLP

501 Commerce Street, Suite 1500
Nashville, Tennessee 37203
(615) 780-6700

Counsel for Defendants CoreCivic of
Tennessee, LLC, Damon Hininger, Steven
Conry, Raymond Byrd, and Shawna Curtis
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Daniel A. Horwitz

Lindsay E. Smith

Horwitz Law, PLLC
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Nashville, Tennessee 37209
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/s/ Joseph F. Welborn, 111
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